
I 
I REFERENCE NO: TATT 04/07/07/05 

I 
I 

IN THE MATTER OF AN ARBITRATION 

TELECOMMUNICATIONS AUTHORITY OF TRINIDAD AND TOBAGO 

SECTION 82 OF THE TELECOMMUNICATIONS ACT 2001 

I 
II 
 BETWEEN 


I 
COLUMBUS COMMUNICATIONS TRINIDAD LIMITED 

Complainant 

I AND 

I 
TELECOMMUNICATIONS SERVICES OF 

TRINIDAD AND TOBAGO LIMITED 

Respondent

I 
Report and DecisionI 

of the Arbitration PanelI 
I Arbitration Panel: 

Ke n W Wright (Chairman) 

Dr Lester Henry 


Ph ill ip Cross 


I 20'h December, 2019 

I 
Page 1 of 103 

I 



I 

TABLE OF CONTENTS I 


PART! Pa8e I 

1. Introduction '" '" '" '" '" '" """ ,., "" .. """ """ '" """ '" """ '" """ ...... """ ", 3 


2, Establishment and Jurisd iction of Panel"""." ............. ,,""""""""" 4 
 I 

3, Mandate of Panel and Is511e5."".""""""""""""""""."" ,, ...... ,,.,,"" 9 


I 

I
PART II 


4, Legislative Fra mework.. , """'" "" "."." " .. " "" " ". ". "." .... " ........... "". 11 
 I 

S. Regu latory Framewo rk .. " .... "".. "" """ """ """""""""""" ........"." 15 


6, Directive of the Authority". '" '" """ ".,,' ". """ ",." ". '" "'''' """ ... 18 


7. Proposed Regulatory Framework (Guidelines)""""""." .. " .... " .. ,, . 20 


8. Decisions of previous Arbitration Panels .......................... ............... . 32 I 

9, Decisions of the High Court of Trinidad and Tobago"" .... " ... ,,""" 34 
 I
IO.lncoming International Call Termination Service ........................ . 36 


11. Negotiation or Ex-Ante Rate Setting and International I 

Termination Rates ............................................................................ . 41 


12. Reciprocity and Non-Discrimination S4 I 

13.lssues Referred to this Arbitration Panel. ............................. ... .... . S9 


I 

I
PART III 


14. Decision ................................................ ................................. . 101 
 I 

15. Recomnlendations .... ....................................................................... . 102 


I 

I 


Page 2 of 103 


I 




I 
I PART I 

I 1. INTRODUCTION 

Before this Arbitration Panel is the Claimants' application ofa dispute between Columbus

I Communications Trinidad Limited (CeTL) and the Telecommunications Services of 

Trinidad and Tobago (TSTT).

I 
I 1.1. The arbitration arose due to the inconclus ive negotiations betwee n TSTT and 

CeTL regarding the rate to terminate inbound international calls on the domestic 

I netwo rks of each concessiona ire's network. 

I 1.2. The proceedings were initiated by CCTL by Notice of Dispute on 13th April. 2018 

under the "Procedures for the Resolution of Disputes in the Telecommunications 

I and Broadcasting Sectors ofTrinidad and Tobago" revised March 29th. 2010. The 

Authority issued a Contlrmation of Dispute und er the Dispute Procedures on the

I 27th April, 2018. 

I 
I 

1.3. The Authority issued a Notice of Direction Hea ring dated on the 8th August, 2018 

and a preliminary hearing was to be held with the parties and the Authority on 

13th September, 201 8 but same was adjourned to the 25th September, 2018. The 

I Panel was engaged by the Authority and was issued the Terms of Reference (TOR) 

for th is arbitration. The Authority issued an Order formally appointing the Panel, 

I referring the dis pute to arbit ration. 

5th1.4. The Panel held a procedural hearing and trial hearing with the parties on 

October 2018, 23,d November 2018, 8,h March 2019, 11,h June 201 9 and 12,h June 

I 
I 201 9 and several procedural directions were given. The parties were then 

orde red to file and exchange pleadings. witness s ta te ments and expert witness 

statements <lS well as reply to w itness statements and reply to expert witness 

I 
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I 
statements. The evidential hearings were held at the Authority's Office on June I 
11th and 12th 2019 atthe Authority's office. The parties submitted responses to 

Iconcerns and testimoni es presented at the eviden tial hearings. 

I
1.5. The Panel as pe r its TOR is cognizant that its decision should be in a manner that 


demonstrate reasonableness. rationality and candor. It is expected that the 


decision of the panel be properly explained as to make pellucid the rationale 


adopted and the relevant criteria which was considered. 


2. ESTABLISHMENT AND IURlSDlCTION OF THE PANEL I 
2.1. In this part, th e Panel sets out its jurisdiction to determine the outcomes of this I 

dispute. This, in the Panel's view removes any ambiguity in the mind of the Parties 

as to its powers to bring resolution to this dispute. I 
2.2. This Panel therefore gave consideration to those relevant parts of the Primary I 

and Subsidiart Legislations that empower it to resolve this dispute. The Panel 

noted that Section 2S(1 )(h) and (i), mandates TATT to "require a co ncessionaire I 
to -

I 
25. (1)(h) 'Submit to the AutilOrity for prom pt resolution, in accordance with such I
procedures as the Authority may adopt, any disputes that may arise between 

concessionaires relating to any aspect of interconnection, including the failure to I 
conclude an agreement made pursuant to paragraph (eJ or dispute as to price and 

any technical or other term and condition for any element ofinterconnection. I 
25. (1 )(i) Submit to any decision rendered by the Authority made pursuant to 

paragroph (hY I 
I 

1 Updated to December 31, 2009. As on the Ministry of Legal Affa irs Database. I 
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I 
I 2.3. Section 82 of the Act mandates TATT to establish a dispute resolution process to 

settle disputes between concessio naires ­

I 
I 

.. 82. (1) The Authority shall establish a dispute resolution process to be utilized in the 

I 
event ofa complaint or dispute arising between parties in respect of any matter to 

which section 18(l)(m) or 25(2)(h) applies, or where a negotiated settlement, as 

required under section 26, cannot be achieved, or in respect a/any other matter that 

the A uthoriLy considers appropriate for dispute resolution. 

(2) The Authority shall not be a party to any dispute resolution process." 

[n the Telecommuni cations (Interconnection Regulation s), 2009, Regulations 31-34 set 

I out the regulatory guide li nes for Dispute Resolution. 

1/31. Where Q dispute arises between concessionaires with respect to interconnection, 

I 
I the motter may be referred to the Authority for consultation and guidance, on the 

agreement of both parties, prior to either party submittin9 the matter to the 

Authority as a dispute. 

I 32. Save as provided in regulation 31, every dispute regarding interconnection shalf 

be submitted to the Authority for resolution in accordance with the dispute

I resolution process established by the Authority under section 82 ofthe Act 

33. (1) Th e Authority may, in relation to any dispute referred to under these 

Regulations, direct that the parties implement such interim arrangement for 

I interconnection as the Authority considers appropriate having regard to the nature 

of the dispute. 

I 
I (2) An interim arrangement may speak to prices and include any other terms or 

conditions for interconnection, whether or not the Authority considers submissions 

I 
made by the parties, subject to such times for submissions as the Authority shall, in 

its sole discretion determine. 

I 
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I 
(3) An interim arrangement shall be instituted by the parties within a period I 
determined by the Authority and shall remain in force until the dispute has been 

resolved. 

34. The final resolution ofa dispute in respect ofwhich an interim arrangement was I 
implemen ted shall- (a) be effective on the date on which the interim arrangement 

was effected; and (b) include provisions for compensation to any party that has I 
suffered any loss and damage as a result a/the arrangement. " 

I 
2.4. In its "Procedures for the Resolution of Disputes in the Telecommunications and 


Broadcasting Sectors of Trinidad and Tobago (Revised)"'. TATT stated at Part 3: 
 I 
"Negotiation in Good Faith"­

I 
"3.1 In respect of any conflict or disagreement arising out of the operation ofany 

telecommunications network or the provision ofany telecommunications service or 

any broadcasting service authorized by the Telecommunications Act. 2001 ("the 

IAct'), or o/any matter otherwise arising under the Act, any regulations made under 

the Act, any concession or license granted under the Act, the parties shall. ata ll times, 

negotiate in good faith to arrive at an amicable resolution of any such conflict or I 
disagreement". I 

2.5. Part 8 "Procedure for Dispute Resolution" TATT states-

I 
"8.2 Determination aJlssues 

I 
8.2.1 Subject to any applicable la w, the dispute resolution panel shall have 

jurisdiction to determine any and all matters pertaining to the arbitration. I 
822 Subject to any applicable law, the dispute resolution panel sha ll have the power 

to make any interim or conservatory order as it deems appropriate in the I 
circumstances in accordance with the Act, any regulation or instrument made I 

2 TATT 2/1/3/15. dd. March 29, 20 10. I 
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I 
I 	 pursuant to the Act, or any other applicable (aw Qnd shall give reasons in writing for 

the making ofany such order, which shall be binding on the parties." 

I 
"83 Decision-Making 

I 8.3.3 The dispute resolution panel may render the Decision orally in the first instance, 

at a hearing called for that purpose, a/which no less than three (3) days' notice was 

I 
I given to all parties and to the Authority. However, within fourteen (14) days of the 

date on which the Decision was rendered orally, the dispute resolution panel shall 

I 
give the Decision in writing to all parties and to the Authority which shall contain 

reasons for the conclusions reached therein and which shall be signed by all members 

a/the dispute resolution panel. 

8.3.4 The Decision sholl be binding on the parties and shall take effect within 

fourteen (14) days after the date afthe written Decision, or otherwise as expressly 

I 
I stated in the Decision, provided that no appeaJ has been lodged by any party under 

Section 83 ofthe Act or otherwise. 

836 The dispute resolution panel may as part of the Decision or otherwise at its 

I discretion, recommend to the Authority any action within the provisions oithe Act 

I 

8.3.7 in the event that the parties arrive at a settlement during the proceedings, the 

settlement may, upon application by the parties to the dispute resolution panel and 

at the sole discretion of the panel, constitute the Decision." 

2.6. This Panel notes Section 82(2) and Regulation 31 and makes no assessment as to 

I the adherence of the latter to the former. The Panel however feels compelled to 

address Regulations (33) and (34) and those Parts at 8.2 ("Determination of

I 	 Issues"). The Panel noted from the proceeding in the Matter before the High Court 

in 2006, TSTT v. First Panel and DigiceP that the substantive issue revolved 

around that Panel Decision of 31 st March 2006, to entertai n Digicel's application4 

I 

-, TSTT v. First Panel and Oigicel. High Court of Justice, Gobin J, CV 2006-00899, May 5lh 2006. 

4 Oigiccl by letter 24\h March 2006, gave notice to the Panel and TSTT of its intentions to ask the Panel to set 

intl'l-im rates. 
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I 
and to set interim interconnection rates. In considering the submissions by the I 
parities, Ju stice Gobin J. s tated ­

I 
"The obvious starting pOint is a recognition that the Act does not expressly confer a I
jurisdiction to make interim orders. Th e omission however is not necessarily 

conclusive of Parliament's in tention to exclude the jurisdiction. I must consider I 
whether it arises by implication in one ofseveral ways. "S 

Just ice (Gobin, Dheld: I 
... chat the jurisdiction ofthe A uthority to resolve disputes is limited to the resolution I 
a/ the dispu tes, that is, a fina l resolu tion or such final agreement as may be arrived 

at the end 0[. or during the course ofa dispute resolution process which puts an end I 
to the dispute. There is no power to make substantive interim orders. More 

specifically, there is no jurisdiction to fix rates as claimed by Digicel. "6 

2.7. The Decision of the High Co urt of Justice (Gobi n D, has not been subjected to an I 
appeal. This Panel the refore fi nds that Regu lat ions (33) and (34J and Parts 8.2.1 

and 8.2.2 a ppears not to be in conformance w ith the Judgement of th e High Court I 
as it pertains to in te rim arrangement and interim rates or conserva tory order. 


Th e Panel shall be guided however by the decision of the High Court in th e matte r I 

of dispute resoluti on as decided in the matter of TSTT v. The First Pa nel and 


Digicel (CV 2006-00 899) . 
 I 
I2.8. The Panel is also duly cognizant of Justice J. Jones in CV2006-03320, who stated 

at page 10 : 

"It cannot be disp uted chat, in the context of the Acc, the decision of the Panel is a I 
decision ofthe Authority. "7 I 

S TSTT v. Firs t Panel and Digicel, High Court of Jus tice, Gobin I, CV 2006-00899. May S lh 2006. Para. 23. pp. 8. I
f, TSlT v. First Panel and Digicel. High Court of lus t ice. Gobin J. CV 2006·00B99. May 51h 2006. Para. 55. pp. 19. 
7 Digicel v. Rory Macmillan & Others. Supreme Court of Trinidad & TobilgO. Justice I· Jones, CV2006-03320, 
August 90.1" 2007. pp. LO. I 
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I 
I 	 The Decision of this Panel is therefore Final and binding on all parties to this dispute. 

This Panel's view is similarly expressed by the Second Arbitration Panel of 2008 which 

I stated that "Pursuant to the Dispute Procedures, the Panel Decision is final and binding on 

both Digicel and TSTT. "8

I 

I 	 3. MANDATE OF PANEL AND ISSUES 

The issues presented by the parties to this Panel for its determined are as follows: 
I I 

I. Whether TATT has the power to intervene regarding the fixing of the rate for 

I 
I international incoming Call Termination to PSTN and PLMN Services and the 

extent of same. 

I II. What is the most appropriate guide to be employed in agreeing the rate for 

international Incoming Cal] Termination to PSTN Services and PLMN Services? 

I 
Ill. Margin betvveen the International Settlement Rate and Termination Rate for 

I International Incoming Calls in relation to maintaining CCTL's competitiveness in 

Offering its Service. 

I 
IV. Whether or not the services in this matter, (international caU termination to fixed 

I 
I and international call termination to mobile) are "interconnection services" 

subject to the statutory mandate of Section 25 of the Act and the Interconnection 

Regulations. 

V. Whether the incoming settlement rate can be determined by parties to this dispute 

I without regard to the international incoming termination rates settled and agreed 

by other authorized concessionaires. 

I 
I ~ Second Panel, 2008. para. 19. pp 67. 
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VI. 	 Whether the determination of incoming termination rates and settlement rates 

should be influenced by macro-economic, policy and trade considerations so as to I 
mitigate the 'dumping' of minutes into Trinidad and Tobago. I 

VII. 	 Whether the Parties negotiated in good faith. I 
After due consideration of these issues the Panel consolidated them into the following : 

1. 	 Whether the rates proposed by TSTT for International Incoming Call Termination I 
to PSTN networks and PLMN networks are reasonable and are in accordance with 

the Legislative and Regulatory framework for governance of the Domestic I 
Termination access services. 

I 
2. 	 Whether the determination of incoming termin ation rates and settlement rates 


should be influenced by macro-economic, policy and trade considerations so as to 
 I 
mitigate the 'dumping' of minutes into Trinidad and Tobago. 

I
3. 	 Whether the incoming sett lement rate can be determined by parties to this dispute 


without regard to the international incoming termjnatioll rates settled and agreed 
 I 
by other authorized concessionaires. 

I4. 	 Whether the parties negotiated in good faith. 

5. 	 Whether the Panel can determine the Rate for International Incoming Terminati on I 
and the Margin between the International Settlement Rate and Termination Rate. 

I 
I 
I 
I 
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I 
I PART II 

I 4. LEGISLATIVE FRAMEWORK 

The legislative framework appJicable to this proceed ing is set out in the

I Telecommunications Act (" the Act" ) of w hich the following sections are of speci fi c 

I 

relevance: 


4.1. Legislative Framework 

Section 3 of the Act se t out the broad policies which it seeks to achieve. Specifically, the 

objectives of the Act are to es tablish conditions for ­

I 
I 

"(a) an open market for telecom munications services, including conditions fo r fair 

competWon, at the national and international/evels; 

(b) the facili tation ofthe orderly development ofa telecommunications system that 

serves to safeguard, enrich and strengthen the national, social, cultural and 

economic well·being ofthe society; 

I 
(c) promoting and protecting the interests ofthe public by-

I (i) promoting access to telecommunications services; 

(ii) ensuring tha t services are provided to persons able to meet the financial 

and technical obligations in relation to those services; 

I (iii) providing for the protection ofcustomers; 

I (iv) promoting the interests of customers, purchasers and other users in 

respect of the quality and variety of telecommunications services and 

I equipment supplied; 

I (d) promoting universal access to telecommunications services fo r all persons in 

I 
Trinidad and Tobago, to the extent that is reasonably practicable to provide such 

access; (eJ faci litating the achievement of the objects referred to in paragraphs {aJ 

I 
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I 
and (b) in a manner consistent with Trinidad and Tobago's international I 
commitmen ts in relation to the liberalization a/telecommunications; 

I 
(f) promoting the telecommunications industry in Trinidad and Tobago by 


encouraging investment in, and the use of, infrastructure to provide 
 I 
telecommunications services; and (9) to regulate broadcasting services consistently 


with the existing constitutional rJj)hts and freedoms contained in sections 4 and 5 of 
 I 
the Constitution." 

I 
4.2. Section 25 (2) 	is the principal statutory basi s upon which this dispute turns. 

Specifically, complian ce with gUidelines and sta ndards as established in I 
Regulations-

I 
"(0) comply with guidelines and standards established by the Authority to facilitate 


interconnection; 
 I 
(b) publish, in such manner as the Authority may prescribe, the prices and the I 
technical and other terms and conditions pertaining to its offer for the elements of 


interconnection; " 
 I 
4.3. Compliance with the principle of Non-discrimination-

I"(d) provide the elemen ts of interconnection, to other concessionaires of public 


telecommunications networks and public telecommunications services, in a manner 
 Ithat is at least equal in both quality and rates to that provided by the concessionaire 


to a subSidiary, affiliate or any other party to which the concessionaire provides 
 I 
interconnection; " 

4.4. Framework for Negoti ation and Dispute Resolution of Interconnection ­ I 
"(e) promptly negotiate, upon the request of another concessionaire of a public 


telecommunications network or a public telecommunications service, and endeavor 
 I 
to conclude, subject to paragraph (h), an agreement with regard to the prices and Ithe technical and other terms and conditions for the elements o/interconnection; 

I 
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I 
I 	 (j) deposit with the Authority a copy of any agreement concluded pursuant to 

paragraph (e) within twenty·eight days ofits making; 

I 
4.5. Compliance with the principle of Non·discrimination· 

I 	 (g) alTer the terms and conditions ofan agreement concluded pursuant to paragraph 

(e) to any other concessionaire of a public telecommunications network or public 

I 	 telecommunications service on a non-discriminatory basis; 

I 	 (h) submit to the Authority for prompt resolution, in accordance with such 

I 
procedures as the Authority may adopt, any disputes that may arise between 

concessionaires relating to any aspect of interconnection, including the failure to 

conclude an agreement made pursuant to paragraph (eJ, or disputes as to price and 

I 	 any technical or other term and condition for any element a/interconnection; 

(i) submit to any decision rendered by the Authority made pursuant to paragraph 

I 	 (h)'" 

I 
 4.6. Basis upon which cos t of Interconnection is to be determined­

"(m) disaggregate the nework and, on a cost basis, in such manner as the Authority 

I may prescribe, establish prices for its individual elements and offer the elements at 

the established prices to other concessionaires of public telecommunications 

I networks and public telecommunications services." 

I 	 4.7. Section 24(1)(c) requires operators to· 

"Refrain from using revenues or resources, from a telecommunications network or 

I service, to cross subsidize any other telecommunications network or service, without 

prior written approval ofthe At/thority. '. 

I 4.8. Section 22 (l)(b) ·'Proh ibit(s) anti·competitive pricing and other related 

practices." 

I "V<,riOliS clai ms about anti-compe ti rive practices and behav ior have been submitted by concessionaires. 
tlowever. this Panel W<lS nOi charged with t.I~ter mining whether the behavior of any pany was "anti­
compe titive~ or ol'herw ise objec{ion<lble and it therefore takes no position with respect to any of the 

I allegations 
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I 


4.9. Section 29(1) forms the basis upon which prices are to be determined­

"Prices for telecommunications services, except those regulated by the Authority in I 
accordance with this section, shall be determined by providers in accordance with Ithe principles ofsupply alld demand in the market" 

4.10. Section 29(2) provides that regulation regimes may be imposed by TATT, in any I 
case where­

"there is only one concessionaire operating a public telecommunications network or I 
providing Q public telecommunications service, or where one concessionaire has a 

dominant position in the relevant market; I 
(b) a concessionaire operatin9 a public telecommunications network or providing a I 
public telecommunications selllice cross-subsidizes another telecommunications 

service provided by such concessionaire; or I 
(c) the Authority detects anti*competitive pricing or acts ofunfair competition. " I 

4.11. Section 29(3) and (4) forms the basis of TATT's Determination 201 0/01 and 

provides for ­ I 
"The Authority shall regulate prices for pubUc telecommunications services and 


international incoming and outgoing settlement tariffs by publishing pricing rules 


and principles, 
 I 
Such rules and principles, made pursuant to subsection (3), shall require rates to be 


[air and reasonable and shall prohibit unreasonable discrimination among Similarly 
 I 
situated persons, including the concessionaire. " 

I4.12 Section 78 which requires TATT to make regul ations an d applies the principle of 
non-discrimination ­

(3) Regulations made pursuant to this Act shall apply equally to all Similarly I 
situated persons. I 


I 
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I 
I 5. REGULATORY FRAMEWORK 

I TATT implements the Act through (1) Regulations and (2) its Directives (3) Proceed ings 

of the Authority ("Guidelines") and (4) Decisions of Arbitration Panels. The regul atory 

I 
 framework as shaped by TATT and is relevant to this dispute, inclu des ­

5.1. (1) Regulations 

I The Telecommuni cations (Interconnection) Regulations, 2009 (herein "Interconnection 

I Regulations"). These Regulations as per Section 25[2)(a) are obligatory on all 

concessionaires and compliance is not optional. 

I 5.2. Regulation 5 of the Interconnection Regulations reinforces the principle of non­

discrimination as set out at Section 2S(2)[d) of the Act-

I 

I 

"5. (lJ A concessionaire shall provide interconnection under the same terms Gnd

I conditions and althe same quality as it provides for its own networks and services, 

the networks and services of its subsidiaries and partners, or the networks Qnd 

services ofany other concessionaire to which it provides interconnection. 

I (2) Where 0 concessionaire fa ils to comply with sub regulation (1), it sha/J upon 

request from the Authority prove to the satisfaction of the Authority that it is not 

I technically feasib le to replicate the level of quality of the in terconnection or to 

provide interconnection under the same terms and conditions as it provides for its

I Own use." 

I 5.3. Regulation 13 sets out the ti mejines for negotiation of Interco nn ection Agreeme nt 

as required under Section 2S(1)(e) and th e time at whi ch a disp ute comm ences 

and is to be refe rred for resolution by TATT in accordance with such procedu res 

as TATT may adopt ((Section 25(2)(h)))­

I 

I 

I 
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I 
"13. (1) A concessionaire shall use its best endeavors to conclude an interconnection I 
agreement as soon as possible followin9 its receipt ofan interconnection request. but 

Iin any event shall conclude the agreement no later than­

(a) 	 six weeks after its receipt of the request from an interconnecting I 
concessionaire, where either the interconnection provider or interconnecting 

concessionaire has published a RIO pursuant to regulation 19; or 

(b) 	 ten weeks after its receipt of the interconnection request in all other I 
circumstances, except that where the request was made under regulation 12, 

the request shall be deemed to have been received by the interconnection I 
provider on the date ofthe grant ofthe concession. 

(2) Failure by a concessionaire to comply with this regulation shafl constitute a 


dispute referable to the Authorit;)l under regulation 32." 
 I 
5.4. Regulations 	 15 sets out the key statutory provision of Section 2S(2)(m). 

describing in more detail what a "cost basis" might be and the use of I 
"benchmarking" as a proxy where the results of models and formulae are 

unavailable, and for review of compliance by TATT- I 

"15. (1) A concessionaire shall set interconnection rates based on costs determined 


in accordance with such costing methodologies, models or formulae as the Authority 
 Imay,from time to time, establish" 


"15. (2) Where the relevant data Jar the establishment oJ the costing methodologies, 
 I 
models or formulae are unavailable within a reasonable time, the concessionaire 


may set interconnection rates with reference to such costing benchmarks, as 
 I 
determined by the Authority, that comport with internationally accepted standards 

Ifor such benchmarks." 


"(3) A concessionaire shall within twenty·eight days of a written request from the 
 I 
Authority, unless this period is expressly extended by the Authority in writing, supply 

I 
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I 
I to the Authority such data as the Authority may require, for the purpose of 

determining that its interconnection rates are in accordance with this regulation." 

I 
I 

5.5. Regulation 16 gives life to Section 25(2)(g) of the Act, whereby terms and 

conditions are to be offered on a non-discriminatory basis ­

I "16 (1) The terms and conditions for interconnection contained in the most recent 

interconnection agreement under which the concessionaire is the interconnection 

I provider shall be made available to any other concessionaire requesting 

interconnection. " 

I 
I 

5.6. Regulation 17 (1) requires that TATT be notified of every meeting between 

concessionaires, negotiating interconnection agreements-

I "17. {lJ Every interconnection provider and interconnecting concessionaire shall 

notify the Authority in a timely manner of every meeting scheduled for the purpose 

I ofnegotiating interconnection." 

I "17. (2) The Authority may, upon the giving oftwenty-four hours prior written notice 

to the relevant concessionaires, attend any meeting referred to in sub regulation (1) 

I in the capacity ofobserver only." 

5.7. Regulation (19) sets out the requirement of concessionaires to provide a 

I 
I Reference Interconnection Offer (RIO) and the basis upon which a RIO is 

required­

"19. (1) Upon a request by the Authority, a concessionaire shall prepare, publish and 

maintain a RIO substantially in the form published by the Authority on its website or 

I in such other manner as the Authority may determine. 

(2) The basis for a request by the Authority shall be-

I 

I 


Page 17 of 103 

I 



I 
(a) the extent to which the concessionaire will be required by other I 
concessionaires to provide interconnection,' 

I 
(b) the concessionaire's control over essential interconnection resources; and 

(c) the extent to which the concessionaire has failed to promptly negotiate I 
interconnection or has unjustifiably denied interconnection in the past I 


I
6. DIRECTIVE OF THE AUTHORITY 

6.1. I 
(a) Determ ination 2010/01 Under Section 29(3) and 29(4) of the 

Telecommunications Act - Termination of International Incoming I 
Telecommunications Traffic on Domestic Networks in Trinidad and Tobago. 

TATT 2/15/1 dated 3 February 2010 I 
(b) Pricing Rules and Principles for the Termination of International Incoming 

ITraffic on Domestic Networks in Trinidad and Tobago (as set out in 

Determination 2010/01 and amended pursuant to Notice 2013/01). TATT I
2/15/1 dated February 18, 2013. 

6.2. Determination 2010/01 as Amended by Determination 2013/01, provides the 

pricing rules and principles for the termination of international incoming I 
telecommunications traffic to a ny domestic network ­

I 
"Pursuant to Sectiol1 29(3) ofthe Act, the Authority hereby estoblishes the following 

pricing rules and principles for the termination ofinternational incoming I 
telecommunications traffic on any domestic telecommunications network in 

Trinidad and Tobago: I 
I 
I 
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I 
I 	 1. The rate charged by a concessionaire for the termination ofincoming 

international telecommunications traffic on a domestic telecommunications 

I 	 network shall not be less than the sum of 

o. 	 the cost oftermination ofthe international traffic on the relevant 

domestic network (herein referred to as the domestic termination rate); 

I 	 and 

b. 	 any relevant cost incurred in terminating the international traffic. 

I 
 2. The relevant costs incurred in terminating the international 


telecommunications traffic, referred to in lb above, are the same as those 

I associated with the operation olan efficient international network. Thus, this 

cost shall include: 

I a. the efficient port charges or its equivalent (if applicable) at the relevant 

international Network Access Paint (NAP); 

I b. the efficient backhaul cast from the relevant internatianal NAP ta the 

relevant international Cable Head; 

I 
I c. the efficient international connectivity cost from the international Cable 

Head to the Cable Head in Trinidad and Tobago; 

d. 	 the efficient backhaul cost from the Cable Head in Trinidad and Tabago, 

to the point ofinterconnection on the relevant domestic network in 

Trinidad alld Tobago; 

I e. the efficient domestic switching and aggregation cost; 


f the relevant interconnect facilities cost to access the domestic networks; 


I and, 


g. 	 the relevant Administrative costs to operate on efficient international 

telecommunications network. 

3. These rules and principles shall be applied in a fair, equitable and 

I 
I nondiscriminatory basis, and in particular, ony assessment of the minimum 

rates shall be based on assumptions and data which represent efficiencies 

reasonably available to 01/ concessionaires operating in the relevant marl<et." 

I 
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I 
7. PROPOSED REGULATORY FRAMEWORK (GUIDELINES) I 


I
7.1. TATT has initiated a number of proceedings that bear on the issues raised in the 

arbitration before the Panel. With the exception of Recommendations of an IInterconnection and Access Policy which are now in the form of Regulations, the 

Panel noted that TATT has not finally adopted these proposals. However, the I 
Panel is of the view that they do reflect that agency's informed latest thinking on 

complex issues, like the one before this Panel. Accordingly, the Panel has given I 
due considerati on to these proposals and found them to be appropriate 

guidelines in informing this Panel's decision. The following TATT Guidelines are I 
relevant to this proceeding: 

I 
7.2. Recommendations of an Interconnection and Access Policy - TATT 2/1/ 1/ 15 

Idated 23 September 2005.10 

I
TATT sets out some broad principles regarding (a) non-discrimination in 

inte rconnection arrangements and (b) in terconnection pricing that can be useful I 
guideposts to thi s Panel: 

I 
"Avoidance ofdiscrimination is central to this Policy . ... 

The most difficUlt forms of discrimination to identify and manage are I 
interconnection arrangements between parent firms and their affiliates. 

Occurrences of discriminatory practices where incumbents or dominant service I 
providers supply insuffiCient netvvork capacity to competing interconnecting 

operators while providing adequate capacity for their affiliates are well I 
documented. I 

" I 
hl! ps: lltatt on:.tt IDesktopModules /B rj ng2 Olj nd I OM X{A P I{Entries/Down lo;upCorn rna od-Cofe Oowoload& 
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I 
I Whatever the circumstance, the standard for unjust, undue or unfair discrimination 

is that an interconnecting competitor should not be disadvantaged as a result of 

I different or less favorable interconnection arrangements. "11 

I 
I "In order to encourage competition, it is essential thot interconnection rates in the 

country be based on costs that ore reflective of efficiency so as to minimize 

I 
overcharging for services, either by excessive mark-ups or transfer of network 

inefficiencies. 

I ... Whenever interconnection rates ore set above efficient costs, the supplier has an 

injudicious advantage over competitors. When the rates are set below cost, there is 

I minimal incentive, ifany, for investment in new network rollout or expansion. 

I In order to encourage parity between prices and costs, the Authority should mandate 

that the interconnection charges of any interconnection provider should reflect the 

I effiCient costs ofsupply. 

I 
I 

The fundamental difficulty in applying cost-efficient pricillg to interconnection 

resources is arriving at an effective quantitative methodology (cost model) for 

estimating efficiency. A standard cost model approved by the Authority for use by all 

I concessionaires can help to achieve this. Standard cost models go a long way in 

meeting the principles of equity, transparency and non-discrimination. It also 

I reduces avenues for dispute consequent upon disagreement on cost -derivation 

methodologies. " 12 

I 

I 

I 

I 


I I Recommendations of an Interconnection and Access Policy. Section 9. pp.37. 

I ~ Recommendations of an Interconnection and Access Policy. Section 11. Pp.40. 
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I 
7.3. Draft Revised Price Regulation Framework for Telecommunications Service in I 

Trinidad and Tobago - TATT 2/3/13, dated July 9, 2015.13 

I 
In setting out its consideration for an priori-determination of the relevant I
market, TATT states: 

"Markets ore usually defined by taking into account demand -side and supply-side I 
substitutability with consideration given to the parameters ofthe relevant products 

or services; and the geographic extent ofehe market. I 
The Authority proposes that retail and wholesale markets may be firstly defined by I 
taking into consideration the types ofconcessions and other authorizations that are 

granted in the Trinidad and Tobago marf<et, as this would be consistent with the I 
types ofretail services that are eventually provided to end-users, and consistent with 

the types of wholesale services that are eventually provided to service·based 

authorized operators by network-based authorized operators." 

I
"in concluding this a priori approach, the Authority proposes to distill an array of 

markets based on existin9 authorizations and expected developments that can be I 
used where it is determined that price regulation may be necessary as follows:" 

7.4. TAIT thereafter sets out the following markets re leva nt to thi s dispute : 

International Wholesale Service 

a. International Fixed Termination (terminat ion of international I 
traffic on a domestic fixed network) I

b. International Mobile Terminati on (termination of international 

traffic on a domestic mobile network). I 
I 

" I 
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I 
I 7.S.ln its Draft revised Pricing Framework, TATT addressed the concept of essential 

facilities and expressly stated that as per the Interconn ectio n Regulati ons it shall 

I impose cost-based pricing for essential faciliti es. ­

I "Occasionally, anti-competitive pricing may involve prices being set excessively 

I above cost This might, for instance, occur with wholesale services that are essen tial 

I 
inputs to a rival operator's retail business. Essential facilities (also known as 

bottleneck facilities) are typicolly regarded as hoving 011 of the [0110 wing 

characteristics namely: 1. Th ey are exclusively or predominantly provided bya single 

I or a limited number of suppliers 2. They are required by competitors in order to 

compete in the relevant markets 3. They cannot practically be duplicated Dr 

I substituted by competitors for technical or economic reasons. 

I 7.6. A te lecommunications operator tha t controls an essential facility has both the 

I 
incentive and the means to limit access of the facility to its competitors. It 

beco mes a matter of publi c interes t to ensure that essentia l facilitie s are available 

to competitors on reasonable terms. Without such access, competition will suffer 

I and the sector will not develop. Hence. essential facilities are regulated in most 

countries, whereby the regulator has a role in setting the prices for access to 

I essential faciliti es. 

I 7.7. The Authority considers that supplyi ng to competing authori zed operators 

essential network elements at prices above or signiflca ntly below the prices 

I 
I 

offered by the supplying au thorized operator for providing the retail services 

utilizing such essential network elements as anti -competitive. Thus and pursuant 

I 
to the Teleco mmunication (Interconnection Regu lations), 2006 and 

Telecommunications (Access to Faciliti es) Regu lations 2006 the Authority shall 

impose cost-based pricing for essential fac ilities. " 14 

I 
I 

\ ~ Draft Revised Price Regu!ation Framework for Telecommunicatiuns Servi ce in Trinidad and Tobago. 
Section 6.3. pp.2 1-Z 1. 
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I 


7.8, Specific to international termination rates TATT, expressly stated: ­

I 
"Predatory pricing has a/so been a concern in some jurisdictions in respect of I 
international termination (settlement) rates. This may occur where domestic 

operators who also own and operate international [acilities negotiate termination I 
rates that afe lower than the cost of terminating a call on their domestic networks. 

This sort of conduct could have the effect of driving other international operators, I 
who do not operate domestic networks, out a/business, and therefore can be harmful 

to competition in the international market The Authority may therefore use price I 
floors to regulate international termination rates, where it considers it to be 

Inecessary. HI5 

7.9. The Costing Methodology for the Telecommunications Sector - TATT 2/3/1 5 I 
dated May 29, 2008." 


In setting out the costing methodology to be utilized by concessionaires, TATT 
 I 
expressly sta ted that: 

I
"The requirement for cost-based pricing is clear in the Act in respect of 

interconnection services. Further, the need to adopt a single cost methodology for I 
the telecommunications sector became even clearer to the Authority during the 

first interconnection disp ute between T5TT and Digicel on interconnection rates. I 
The Arbitration Panel which deliberated and ruled on that dispute, in its decision, 

recommended that: I 

I 

I 


, ~ Draft Revised Price Regulation Framework (or Telecommunications $crlicc in Trinidad and Tobago. 
Seclion 7.5. pp. 46. I 
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I 
I "the Authority consider developing Q sector specific cost model for the 

purposes of considering whether proposed charges comply with the

I regulatory framework, or[or setting charges ifso required". " 

I 7.10. TATT further stated: 

I • "Curren t cost accounting (eCA) and long run overage incremental cost (LRAIC) 

should be im plemented by dominant concessionaires." 

I 
• "A top-down methodology should be preferred as it is the most suited method, 

I 
I given the state ofthe telecommunications sector that accurately reflects the costs 

ofoperating a network in Trinidad and Tobago. " 

• "The Authority will develop telecommunications sectOr top-down long run 

I 
I average incremeneal cost (LRAIC) models for fixed and mobile networks within 

36 months of the adoption of this Meth odology, The Authority shall require 

I 
domin ant concessiona ires who provide telecommunications and subscription 

broadcasting services over telecommunications networks to adopt the 

Authority's top down LRA IC models after they have been completed." 

• "Until such time as the top-down LRAIC models are available, dominant 

I concessionaires may use their own cost models or concessionaires that currently 

do not use a cost model may use benchmarks developed by the Authority. This 

I approach is preferred as it will quickly and effectively provide a reasonable proxy 

for cost-based pricing. /I

I 
• "Benchmarking. either against retail prices and/or against wholesale charges in 

I other countries, ensures that wholesale charges are low enough to be competitive 

but high enough to ensure that there are adequate incentives fo r network

I investment .. 

I 
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I 
7.11. 	As a footnote to this part, TATT stated that "a concessionaire that provides 

interconnection service shall be considered dominant in provid.ing termination 

Iservices on its network." This statement is replicated in the body of TATT's 


Standards and Guidelines for (nterconnection and the Development of Reference 
 IInterconnection Offers, which is detailed below. 

I 
7.12. During the period of time that TATT takes to develop its cost model, it proposed 

the following interim regime: . I 
",,, dominant concessionaires may use their own cost models to determine cost­ I 
based rates for telecommunications and broadcasting services. Concessionaires 

chat currently do not have a cost model may use benchmarks developed by the I 
Authority to determine cost-based rates. This approach is preferred as it will 

Iquickly and effectively provide a reasonable proxy for cost-based pricing. In 

order to achieve this objective in an effiCient manner, the cost data for dominant I
concessionaires will be appropriately adjusted by the Authority. That is, the 

Authority will use the principle of cost causality to determine the appropriate I 
costs to be included in the concessionaire's cost model. Costs that do not follow 

this principle will not be included in the concessionaire's cost model." I 
"...due to the additional regulatory burden that this interim regime may cause I 
with respect to the determination of cost-based interconnection rates, the 

Authority will allow dominant concessionaires to be guided by the decision of I 
the second arbitration panel during the interim period. The Authority believes 

that the work conducted by the second arbitrati on panel with respect to I 
interconnection services is similar to the interim regime identified above, IThat is, the cost models of dominant concessionaires and benchmarks were 

utilized in determining interconnection rates. Therefore, dominant I 
concessionaires will be guided by the second arbitration panel decision when 

I 
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I 
I negotiating interconnection rates during the interim period. If a dispute is 

I 

referred to the Authority on interconnection rates during the interim pe riod, 

I consideratio n will also be given to the work conducted by the second 

arbitration pa nel." 17 

I 7.13. Draft Revised Top Down Long Run Average [ncrem enta[ (LAR[C) Specification 

Paper - TATT 3/5/3/2 dated May 31, 2016." 

I 
[n its Specification Paper fo r the developme nt of the TD-LARIC Mode[ TATT 

I sets out its definition of ­

I "Incremen tal cost refers to the change in cost resulting from adding or 

subtracting increments of demand for Q product/service, where Q company 

produces Q multitude ofproducts/services. 

I 
I As a result, on ly those costs that would be incurred (avoided) ifan increment of 

demand for a prod/Jct or service was added (subtracted) are included in the 

incremental cost estimate for that increment Costs that are fixed or common 

across increments do notform part of the cost ofthat incremen t 

I In the LRAIC calculation, incremental cost is measured over the long run. This 

si9nifies that estimates of incremental cost should include both costs tha t may 

I vary in the short run, such as operating expenditure. and also costs which vary 

in the lon9 ntn such as capital costs. 

I 

I 


Ii The Costing Methodology fo r the Telecommunications Sector. Section 6. PpAO-41.I '" 

I 
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I 
Under a LRAIC approacil, as set out in the Costing Methodology, incremental cost 

ore estimated for increments of demand which relate to individual network 

Ielements rather than end to end services. The costs of end to end services are 

estimated through a combination of the LRAIC cost of the elements, service I
volumes and routing !actors."19 

I 
7.14 TATT further went on to state, that when addressing ex ante regulatory 


requirements, specifi cally ca ll termination markets as defined in the Draft Pricing 
 IFramework and the internati onal call termination market · 

I"As the relevant markets for call termination is defined as call termination on an 

individual operator's network, then all concessionaires offering voice services Iincluding call termination shall be domin ant in at least that market and thus 

must produce LRAIC service costs. "20 I 
7.15 Draft Standards a nd Guidelines for Interconnection and the Devel opment of IReference Interconnection Offers - TATT 2/4/2/2 dated Augus t 201 4.1' 

IIn se tting out the rationale for its Indicative Reference Interconnection Offers 

(RI O) framework, TATT stateEl that through the RIO ­ I 
"... the Authority seeks to establish a framework through which interconnection 

prices are regulated. Th e Authority does recognize that the In terconnection I 
Agreement are to be subject to the negotiation a/the parties, and as such, does not 

propose the imposition ofspecific interconnection rates ex ante for implementation I 
by all concessionaires. Instead, the Authority will seek to establish a range of 

I 

I 


l~ Draft Revjsed Top Down Long Run Average Incre mental (LA RIC) Specification Paper. Section 2.1. pp.16. 
20 Draft Revised Top Down Long Run Average Incremental (l.ARIC) Specification Paper Section 3.1. pp.20. 

" 
I 
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I 
I acceptable interconnection rates for particular services in accordance with its price 

control powers under the Act. "22 

I 
I 

7.16 In defining the interconnection services within the RIO, TATT used the 

classification of service types in the Interconnection and Access Policy Framework 

(2005), specifically, and of importance to this dispute, joining, data and/or voice 

I services (Type 1 Interconnection Service). In defining this service classification, 

TATT states: 

I 
"These Cire those interconnection services that ore based on the connection of 

I physical networks. It a/so includes all services related to the routing of traffic 

necessary to functionally effect interconnection. These services include Traffic 

I Termination and Transit TraJJic services for both voice and data." 

I 
7.17 TATT included PSTN (Public Switched Telecommunications Networks) 

Terminating Access Service and PLMN (Public Land Mobile Network) Terminating 

Access Service as services that are to be classified as Type 1 (Joining, data and/or 

I voice) Interconnection Services. In setting out its position on "Interconnection 

Charges", TATT stated that­

"International best practice is clear that interconnection charges should be cost­

I based. This principle is reflected in the domestic regulatory framework in the form 

of Interconnection Regulation 15, which requires that concessionaires set 

I 

I interconnection rates in accordance with the Authority's 'Costing Methodologies, 

models or formulae at the Authority may from time to time establish [or the 

Telecommunications Sector'. Given the delay in the implementation of the LRAIC 

model, all interconnection charges outlined in the RIO should be derived in 

accordance with the Authority'S Costing Methodology. Furthermore, 

I 
I 

a Draft Standards and Guidelines for Interconnection and the Development of Reference Interconnection 
Offers. Section 1.3. pp.S. 
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I 
concessionaires must be able to demonstrate compliance with this requirement, I 
particularly when asked to do so by the Authorit;y pursuant to a request under 

Interconnection Regulation 15(3). 

In this regard, the Authority does not intend to provide anyguidance on the principle 

ofsymmetry or asymmetry in rates between interconnecting parties, as this should 

be subject to commercial negotiations." I 
Notwithstanding the above, it may be necessary depending on prevailing market 

conditions, the Authority may need to intervene with price controls in 

interconnection markets. Such intervention would be based on Section 29(2) o[the I 
Act, which allow for th e Authority to implement price regulation regimes where a 

concessionaire has Q dominant position in the relevant market The proposed I 
mechanism for such intervention would be a combination of price caps and /loors, 

which together [orm a regulated range [or termination rates, in accordance with 

Sectiol129 (6) o[the Act " 

I 
"Th is approach is to be adopted under the premise that although interconnection 

services may be supplied on a non-exclusive basis in the relevant markets, each I 
concessionaire is dominant in relation to the interconnection termination service on 

its own domestic network. Th is dominance is derived [rom the fact termination on I 
one operator's network is not an economic substitute for term ination on another 

operator's network." I 
"The Authority's intervention with price regulation regimes shalf be limited in I
application to Type 1 In terconnection Services. "23 

7.18 In classifyjng the types of netvoJorks used by an Interconnection Service Provider I 
to agree to accept tra ffi c onto its network. TATT utilized the three classifications 

I 

I 


of (1) Fixed Telecommunications Network; (2) Mabile Telecommunications 

21 Draft Standard.s and Guidelines for In terconnection and the Devtdopment of Reference Interconnection 
OffersScction 6. pp. 19. 20. I 
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I 
I Networks; and (3) International Telecommunication Network detailed in its 

Authorization Framework. TATT sets out its view that each RIO should specify the 

I network unto which the interconnecting service provider is proposing to accept 

traffic and states ­

I 
I "It should be noted that, where an interconnection service provider is a 

I 
concessionaire for the operation afmare than one such network types, each nebNark 

is seen as distinct for the case of interconnection. Accordingly, in conformance to 

Section 25 (2)(d) of the Act, an interconnection service provider's RIO must reflect 

I parity in terms, conditions, tariffs and Pol's as the concessionaire offers to its own 

associated or subsidiary networks, unless the Authority grants a written waiver of 

I same in accordance with the Regulations. "24 

I 7.19 TATT concluded in its RIO Framework-

I 
"Concessionaires must hence ensure that interconnection charges, both as proDosed 

in the RIO and as set out in any executed Interconnection Agreement. are based on 

cost and are comaliant with the Authori(v's Costin" Methodology. However, despite 

I recognizing its critical role in ensuring that interconnection charges do not reflect 

market inefficiencies and distortion, the Authority also acknowledges the principle 

I thal the final tariffs enshrined in tile Agreement should, like most otller 

considerations within the Interconnection Agreement, be subject to the deliberations 

I a/the parties during negotiQtions.'~15 

I 7.20 TATT proposed that a RIO framework serves the dual function of (1) providing a 

transparent mechanism by which standard condit ions of service are made

I 
available to other porties, and [2) providing a tool through which the Authority 

I 
I 2 .. Draft Standards and Guidelines for Inte rconnection and the Oeve lopment of Reference Interconncuion 

I 

Offers. Section 4.2. pp. 14. 

zs Draft Standards and Guide li nes for Interconnection and the Development of Reference Interconnection 

Orrers.Scction6. pp.21 . 
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I 
can ensure compliance to the standards and guidelines. In assessing it fun ction of 

reviewing a concessionaire's RIO TAlT stated- I 
"... The Authority maya/so, with reasons, require the concessionaires to effect 

changes to their RIO prior to the Authority'S grant oj opproval oj same. This I 
requirement is constrained only, that the changes shaO not be in respect of any 

matter which the concessionaire is entitled to negotiate or determine under Section 

25 ojthe Act. I 
It is proposed that the effectiveness oj this Junction has been limited without the 

fu rther elaboration of particular areas of technical requirements of the I 
interconnection service, which has in effect left the determin ation ofsuch matters to 

the cut and thrust of commercial negotiations between carriers. While this "soft­ I 
touch" or "hands-off' approach may have been sufficient in facilitating physical 

interconnection between the relatively larger participants in the sector, this I 
approach has not had the same result with respect to other interconnection Iservices... "26 

7.21 With the exception of the "Recommendations of an Inte rconnection and Access I 
Policy", Framework the above statements as contained in the various proceed ings 

Cl re proposals at this time. The Panel has reviewed said sta tements and will give I 
consideration to sa me in arriving at its decis ion. 

I 
8, DECISIONS OF PREVIOUS ARBITRATION PANELS I 

TATT expliCitly stated in its Costing Methodology for the Telecommunications Sector. 


that dominant concessionaires were to be guided by the decision of the second 
 I 
arbitration panel during the interim period of the development of its LARlC model. 


TATT further stated that where a dispute is referred to the Authority on 
 I 
interconnection rates during said period, consideration w ill be given to delibe rations 

I 
26 Draft Standa rds and Guidelines for Interconnection and the Development of Refere nce Interconnection 
Offers. Sectio n 1. pp. 1. I 
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I 
I 	 of the second arbitration panel. In reviewing the Second Arbitration Panel decisi on, 

this Panel noted that it reli ed, to some degree, on the deliberations of the First 

I 	 Arbitration Panel. The Second Arbitra ti on Panel stated-

I "After reviewing the decision of the First Panel and some of the evidence presented 

I 	 to tha t Panel, this Panel has concluded that many of the findings of the First Panel 

I 
are relevant to this proceeding ... " 

"The evidence, witnesses and argument presented by the parties in this Fourth 

Dispute are remarkably simi/orand Ofe often identical to those presented in the First 

I Dispute. This Panel, after reviewing and corefully considering the evidence and 

argument presented in th is dispute Qnd com paring it to the evidence Qnd argument 

I presented in the First Dispute (as summarized in the decision of the First Panel), has 

concluded that much ifnot most ofthe analysis conducted by the First Panel ;s sound 

I 	 and, subject to consideration of the effect a/any changes to the telecommunications 

environment, the conclusions dra wn by the First Panel can be relied upon by this

I 	 Panel. Therefore, even if this Panel is not bound to accept the analysis andflndings 

I 	 of the First Panel, it may, if! the exercise of its judgment, give substantial weight to 

the First Panel's analysis, cone/usions and jindings".27 

I 
8.1. This panel a lso finds the evidence and arguments presented by the parties to thi s 

dispute sim ilar to those in the First and Fourth Disputes and has similarly 

concluded that much if not most all of the analys is co nducted by both Panels is 

I 	 relevant to this dispute. In light of TATT's sta tements to dominant 

concessiona ires that the delibe rations of the previous arbitration panels would 

be used as guidepost in any dispute on interconnection rates. Thi s Panel may, in 

the exercise of its deliberations, give weight to both previous Panel's analys is,

I 	 conclusions and findings. 

I 

I n Re port and Decisio n of the Arbitration Pnne l. 2008. pp. 13. 14. 
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9. DECISIONS OF THE HIGH COURT OF TRINIDAD AND TOBAGO 

I 
The Decisions of the High Courts or Trinidad and Tobago provides regulatory certainty 

and regulatory credibility to the all Stakeholders with the Telecommunications Sector in I 
Trinidad and Tobago. The relevant Decisions touching and impacting this dispute are: 

(l)TSTT v. The First Panel. High Court of Justi ce, Gobin J, CV 2006·00899, May 5'" 


2006. 
 I 
(2) Digicel v. Rory Macmillan & Others, Supreme Court ofTrinidad & Tobago, Justice 

J. Jones, CV2006·03320, August 9''', 2007. I 
(3) Digice\ v. Rory Macmillan & Others, Supreme Court ofTrinidad & Tobago, Justice 

J. Jones, CV2006·03320, March 29''', 200 7. I 
9.1. Analytical Framework I 

The dispute before thi s Panel is fundamentally a disagreement between the parties 

over the interpretation of the above cited statutes, regulations and Directives of the I 
Authority. as to what they require each party to do with respect to international calls Itermination on a domestic network. In the following section of the decision, this Panel 


w ill outline the factors it had to evaluate, in applying the statutes, regulations and 


directives, in coming to the decisions with respect to the issues presented to it for its 


determination. 
 I 
9.2. Symmetrical Regulatory Framewo rk I 

The Panel's review of the Legislative, Regulations and Directive quoted above 

establishes a general provision of a symmetrical regulatory framework with I 
exceptions clearly identified. The panel has formed this conclusion on the 

understanding that the 2004 amendments to the Act, removed the provision of I 
I 
I 
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I 
I dominance at Sections 25 and 24" and relocated it to a new Section 29 (8), It follows 

therefore the obligations contained at Section 2S, inter alia, to interconnect directly or 

I indirectly, to negotiate, to disaggregate their networl(s on a cost basis and establish 

prices for individual elements, are imposed on all concessionaires. This understanding 

I 
I by this Panel is also reinforced by the Interconnection Regulations, which imposes the 

same general provis ions of interconnection on concess ionaires except where it 

I 
distinguishes between an interconnection provider and interconnect ing 

concess ionaire. 29 This genera l provision appears to be accepted by TATT in its 

formulation of it proposed "Draft Standards and Guidelines for Interconnection and 

I the Development of Reference Interconnection Offers", wherein TATT sets out the 

genera l requirement to which interconnection provid ers RIO's are to adhere with. 

I 
I 9.3. The panel notes that the inte rconnection agreement be tween CCTL and Oigice l 

attest to this general provision of a symmetrica l framework The obliga tion (0 

I 
offer direct interconnection, at Section 25(1)(a) a nd Regulation (3)(a) is imposed 

on all concessionaires. As it currently exist in the domestic telecommunicat ions 

mtlrket, TSTT is not the only interconnection provider. 30 The Panel notes the 

I Digicel /CCTL inte rconnection agreement is available on TATT's website, and a 

precursory review of sa me suggests that the terms and conditions have been 

negotiated betwee n the parties in accordance with the obligations set out in the 

Act and Interconnection Regulations, specifically Section 25(m) of the Act and 

I Regulation 13 of the Intercon nection Regulations, 

I 

I 

I 


28 Report and Decision or the Arbi lra tion Panel. 2008. pp. 13. 14. 
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I 
9.4. Si milarly the obligations at Section 29 are applicable symmetrically to all 

concessionaires except in the instances where a concessionaire bas a network 

monopoly or service monopoly or is dominant Section (29(2)(a)). or where a I 
concessionai re cross-subsidies Section (29(2)(b)), conditioned by Sectio n I
24(1)(c), or TATT detects acts of anti-competitive pricing or acts of unfai r 

competition Section (29(2)(c). Further, TATT's inte rvention under Section 29(3) I 
and (4) and the subsequent Determination 2010/01 is symmetrically applicable 

to all concess ionaires possessed of an International Telecommunications I 
Network Co ncession detailed by TATT in its Authorization Framework. 3 1 In fact, 

the Pri cing Rules and Principles for th e Termination of Incoming Traffic on I 
Domestic Networks in Trinidad and TobagoJ 2 , specifically s tates ­

"Th ese rules apply to any person who has been gran ted a concession for the I 
operation aion in terna tional telecommunications network or Q concession 

for the provision ofinternational telecommunications services ... " 

I 
10. INCOMING INTERNATIONAL CALL TERMINATION SERVICE I 
The Telecommunications Services to which this dispute applies is that of inbound 

international ca lls terminating on a fixed or mobile domestic te lecommunicat ions I 
network. 

IIn its submission, TSTT argued tha t the inbound international calls term ination service 

is not an interconnection service as claimed by CeTL and therefore not a service subject I 
to Section 25 of the Act and as such s hou ld not be cos ts based. However, both TSTT and 

CCTL agreed during the renewal process of the 2012 Interconnection Agreement, to I 
exclude the in ternation al incoming traffic as an interconnection service from the 

I 
3 1 Report and Decision orrhe Arbitr<u ion Panel. Z008. pp. 13. 14. 
https:l ltattorg,ttlDesktoDModllles/Srine2mi DeI /nM X/API/ E ntrjes 10own load ?Co mmand Co re Dowoioad& 
Eotlyl d -= 8& Portal Jd - O&Tabid - 2 22 In Reportand Deci sio n of the Arbi tration Panel. 2008. pp. 13. l4. 
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I 
I Interconnection Agreement and include same in a separate wholesale agreement. This 

arrange ment a pplied only to TSTT and CCTL. The status quo remained for the 

I 
I Interconnection Agreements between TSTT and all other Concessionaires (the inbound 

international calls remained as part of an interconnection service in the Interconnection 

Agreement). 

I 10.1 The Panel sought an understanding and guidance on this service from the 

proceedings of TATT as these proceedings were consulted on with indust ry 

I 	 stakeholders and would have set a reasonabl e understanding by concessionaires 

of the definition of the service. 

I 	 As set out In its Draft Revised Price Regulation Framework for 

Telecommunications Service in Trinidad and Tobago, TATT proposed to define 

I 
I 

markets in accordance with the type ofauthoriza tion gra nted to a co ncessiona ire. 

The market is defined by TATT in sa id Price Regulation Framework, and are 

relevant to this dispute are tIle International Wholesa le Service33 of: 

I (a) Internat ional Fixed Termination (termination of international traffi c on a 

domestic Axed network) 

I (b) In terna tional Mobile Te rmination (termination of international traffic on a 

domest ic mobile network) . 

I 10.2 The Panel notes that when defining the interconnection services within the Draft 

Standards and Guide lines for Interconnection and the Development of Reference 

I interconnection Offers, TATT used the classifi ca tion of service types as detailed 

in the Interconnection and Access Policy Framework (2005). In defining this 

I 

I 

service class ification, TATI included Traffic Te rmination a nd Transit Traffic 

serv ices for both vo ice and data as interconnection services. These included 

Terminating Access Service on fixed networks and Terminating Access Service 

on Mobile. 

I 33 As per TA1Ts Draft Revised Price Regulation Framework for Trinidad and Tobago, wholesale services are 
provided 10 serv ice· based authorized operators by network based authorized operators. Retail services are 

I serviCeS offered to end users. 
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I 
10.3 In setting out its position TATT gave consideration to the type of authorization I 

granted to an Interconnection Service Provider to accept traffic onto its network, 

namely (1) Fixed Telecommunications Network; (2) Mobile Telecommunications I 
Networks; and (3) international Telecommunication Network. TATT recognized I
that in accordance with the Authority's Authorization Framework, that the 


interconnection service provider may be a concessionaire for the operations of 


only one network (international Telecommunicati ons Network) or more than 


one network type concession and that each network is seen as dist inct for the 
 I 
case of interconnection. 

I 
10.4 The 	separation of networks by Authorization is also reflective in TATT's 

Directives of2010 and 2013, where it assessed the elements of an international I 
concessionaire's network from that of its domestic network. However, the 

IDirectives implicitly recognized that inbound inte rnational traffic, via the 


international concessionaire's international network must obtain domestic 


interconnection terminating access services from the interconnection provider 


to terminate the inbound international call. Interconnection access is therefore a 
 I 
necessary condition for internat ional inbound call termination on domestic fixed 


and mobile networks. Control of termination access services on these networks 
 I 
generally conforms with the doctrine of an essential faCili ty. TATT ad dressed this 

concept in its Draft revised Prlcing Framework and specified the remedy in its I 
Costing Methodology for the Telecommunications Sector respectively: 

"A telecommunications operator that controls an essential facility has both the I 
incentive and the means to limit access ofthe facility CO its competitors. It becomes 

a matter of public interest to ensure that essential facilities are available to 

competitors on reasonable terms. Without such access, competition will suffer and Ithe sector will not develop." Also: 

I 

I 
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I 
I 	 "0 concessionaire that provides interconnection service shall be considered 

dominant in providing termination services on its network." 

I 
I 

10.5 The concept of essential faci lity and the proposed remedy was also vented in the 

deliberations of the First and Second Arbitration Panels. The First Arbitration 

Panel, in its deliberations stated : 

I 
"... in the context ofcalling-party-pays (CPP) reg imes, such as currently ohmins in 

Trinidad and Tobago, the terminating mobile opera tor has an effective monopoly 

over the market in termination of calls to its subscribers. Put simply, coifs 

I 	 terminating to Q mobile operator's subscriber must be terminated by that operator . 

.... Indeed. unlike the approach to price regulations in section 29 ofche Act, there is 

I 	 no reference to "dominance" when itcomes to interconnection, presumably because 

I 	 ... operators are expected to be effectively dominant in the termination market "3" 

I 10.6 This position was also articulated by the 2008 Arbitration Pane l which stated 

that: 

I 
... . the public interest is best served when competitive entities are generally allowed 

I 	 to operate freely in the market guided by market f orces rath er than government 

regulations. However, because of the nature of telecommunicQtions services, there 

I 	 are certain areas where market fo rces cannot be relied upon to ensure the effiCient 

provision oftelecommunications services." 

I 
Specifically, market forc es cannot operate effectively where a party has a monopoly 

I or is in a pOSition to exercise market power, or where a party controls a "bottleneck" 

fa cility (i.e. an essential component ofa com petitive service which provides access to 

I Cflstomers and t/Jat cannot be practically replicated by the competitor). In the case 

at hand, TSTT has a monopoly in the provision affix ed line services and both parties

I 
I H First Arbitrati on Panel. 2006. pp.22. 

Page 39 of 103 

I 



I 
have monopolies on the termination ofcalls to their subscribers since access to those I 
subscribers is achieve through bottlenecks controlled by each campany,lS 

I 
10,7 	TATT, in its Draft Standards and Guidelines for Interconnection <lnd the 


Development of Reference Interconnection Offers states that: 
 I 
"although interconnection services may be supplied on a non-exclusive basis in the 

relevant markets, each concessionaire is dominant in relation to the I 
interconnection termination service on its own domestic network. This dominance 

is derived from the fact termination on one operator's network is 1I0t on economic I 
substitute for termination on another operator's network." 

While in the Draft Pricing Framework and specific to the international cal! I 
termination market. TATT stated ­

"As the relevant markets for call termination is defined as call termination on an I 
individual operator's network, then all concessionaires offering voice services 

including call termination shall be dominant in at least that market.. ," 

10.8 	In light of the aforementioned, this Panel has determined that the services under I 
dispute are those of Internationa l Fixed Termination and International Mobile 

Termination, These services are Wholesale Services as they are offered by I 
networl< based authorized domestic concessiona ires, to service and network 

based authorized internationa l concessionaires. These defined interconnection I 
services therefore require domestic termination access services from a domestic 

network interconnection provider, Further and due to the doctrine of essential I 
faciliti es, concessionaires that provide International Fixed Termination and 

International Mobile Termination are deemed to be dominant in the provision of I 
these services and these services are a therefore subject to Section 25 of the Act. I
Finally. Section 25 is one of the only two Sections of the Act that mandates 

negotiation (Section 26, "Access to Facilities" is the other Section). Given that this I 
)~ Second Arbitration Panel. 2008. pp. 19-20 I 
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I 	 is a dispute for international termination access services and not for "Access to 

Facilities":l6 the requirement to negotiatioos the rate for international 

I 
I termination access, impliedly means that this service is an interconnection 

service. 

I 
 11. NEGOTIATIONS OR EX ANTE RATE SETTING OF INTERNATIONAL 


TERMINATION RATES 

I 11.1 In its submissions TSTT argued that the Rates for International Terminatio n 

Services are to be negotiated between concessionaires and not determined ex 

I 	 ante. The Panel notes that TSTT presented thi s said pos ition before the First 

Arbitration Panel.

I 
I 11.2 CCTL agrees with the general principle of rates being commercially negotiated. 

I 
However, it argues that negotiations sh ould not co ntravene the provi sions of th e 

Interconnections Regulations. 

I The Panel accepts that Section 25 (2)(e) requires concessionaires to negotiate the 

terms and conditions, inclus ive of rates, o f the Inte rconnection Agreement. Thi s 

I is not in dispute, as a ppears to be also accepted by TATT, which states when 

setting out the rationale for its Indicative Reference Interconnection Offers (RIO) 

I 	 Fra mework, "The Authority does recognize that the Interconnection Agreements 

are to be stlbject to the negotiation a/the parties, and as such, does not propose the 

I 
I imposition of specific interconnection rates ex ante for implementation by aff 

concessionaires. "37 However, TATT also recognized the constraints of 

negotiations- " ... While this "soft-touch" or "hands-off' approach may have been 

I 	 sufficient in facilitating phys ical interconnection between the relatively larger 

I Jh Section 26(5) expli citl y states that for the HPU rposes of th is section, an:ess to facilit ies does nor includ e 
interconnection". 
~ 7 Draft Stand ards and Guideli nes for I nterconnection and the Development of Reference !nterco nnection 

I Offers. Section 1.3. pp.5. 
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I 
participants in the sector, this approach has not had the same result with respect I 
to other interconnection services .. ,"J8 

I 
11.3 This constraint was also recognized by the First Arbitration Panel which stated- I 

in the panel's opinion, section 25 and the overall framework ofthe Act indicate a I 
general preference for operators to reach their agreements and find solutions to 

their problems through commercial negotiation with one another. The Act 

intervenes in the case of interconnection, ..., to ensure that operators have assured 

access on reasonable terms and conditions to each other's networks and services. I 
This purpose is all the more important where there are reasons to think in advance 

that such negotiations may involve such unbalance bargaining strength that I 
intervention is necessary to ensure that fair terms are assured on a sufficiently 

Iprompt basis. Th e underlying object is to ensure that operators interconnect to 

enable them to provide services to their users on a basis that advances competition. 

Where there are reasonable prospects that commercial negotiations can achieve I 
interconnection promptly on terms and condition that are [air, it might be 

appropriate to opp/y the provisions of the Act light-handed/y. This would be all the I 
more likely to the extent that one operator's position in the market and another's 

dependen ce on the agreement do not create a significallt disequilibrium in I 
bargaining strength. 


T5TT's ar9ument that the parties should be left to negotiate outside the 
 I 
interconnection framework might have some force if here were reasons on balance 

to think that commercial negotiations would be fair and succeed. I 

I 

I 


JtI Draft Standards and Guidelines for Interconnection aod the Development of Reference Interconnection 
Offers. Section 1. pp. 1. I 
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I 
I If it were so straightfo rward for the parties to negotiate commercial terms and 

conditions for these services, it is unlikely that we would be where we are today. The 

I submissions are replete with evidence of the difficulty the parties have experienced 

in negotioting."J9

I 
I 
 11.4 The Second Pane l further reinforce this posi tion when it s tated that-


N ••I the public interest is best served when competitive entities ore generally aJ/owed 

to operate freely in the market g uided by market forces rather than government 

I regulations. However, because of the nature of telecommunications services, there 

are certain areas where market forces cannot be relied upon to ensure the effident 

I provision a/telecomm unications services. " 

I Specifically, market fo rces cannot operate effectively where a party has a monopoly 

I 
or is in a posWon to exerc;se market power, or where a party controls a 

"bottleneck"facility (i.e. an essential component ofa competitive service which 

provides access to customers and that cannot be practically replicated by the 

I competitor). In the case at hand, TSTT has a monopoly in the provision affixed line 

services and both parties have monopolies on the termination ofcalls to their 

subscribers since access to those subscribers is achieve through bottlenecks 

controlled by each company.40 

I 
11.5 This Panel find s that the reason ing put forward by the 20 06 pan el is still relevan t 

gi ven that this is the third dis pute on matters re la ted to Services in the 

Interconnection Agreement The Panel therefore is of the view that negotiations 

I by itself cannot delivered the desired outcomes expected under Section 25 of the 

Act. Further, the Pa ne l find s that under a symmetrica l regulatory fra mework, the 

I obligation to negotiate applies to all concess ionaires. However, that obligation as 

specified at Secti on 25(2)(e) of the Act, cannot operate in a vacuum but must be

I 
I 

J'I FirstArbi tration Pane!. 2006. pp 100-101. 

10 Second Panel. 2008. pp. 19-20. 
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I 
conducted against the provisions de tailed at Par t III of the Interconnection I 
Regulations, (Negotiating Interconnection Agreements), whereby providers of 

Idomestic te rmination access services, se t interconnection rates based on costs as 

per Regulation 15 of said Regulations. To do otherwise may engender regulatory Iuncertainty as disputes becomes the norm when negotiating Interconnection 

Agreements. I 
11.6 In considering TSIT's argument that the rates for domestic termination access I 

services are not to be ex ante determined, the Panel referenced the First Panel 

deliberation s. Th e First Panel stated: ­ I 
I"With respect to interconnection charges", the Telecommunications Act's guidance 

on charging for disaggregation by operator of their networks and offering of their Ielements to other operators simply provide that this must be "on a cost basis in such 

a manner as the Authority may prescribe (section 2S(2](m)." ... "In the panel's view, I
this emphasis on an approach to regulating charging for interconnection based on 

costs mLlst be understood in light of the structure Qnd functioning of the 

interconnection market, and in this case the ... termination market." 

IConsidering ... termination as a monopoly market, t/Je panel interprets the approach 

to cost-based in the Act. as originating from the expectation that there is likely to be Isuch a lack ofcompetitive effects on interconnection charges that it is necessary to 

mandate by law and regulation that they be based on costs, set pursuant to I 
methodologies prescribed by the regulatory. 41 

11.7 In assess ing the terms based on cost, the Second Panel stated that- I 
I"rates "based on costs" are unlil(ely to be rates equal to costs." ... "The Panel 

believes that the statutory phrase "based on cost" simply means that the rate- I 
~ I First Arbitl<ltion Panel. 2006. pp 20. 2 1. I 
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I 
I 	 setting process undertaken by regulators should begin with reasonable estimates of 

the costs using the best available evidence. These estimates form the "base" upon 

I which the rates will be determined ... the panel believe that the resulting rates 

simply have to be a reasonable approximation of the costs to satisfy sec, 2S(2)(m) 

I 
I ofthe Act"" The 2008 Arbitration Panel was also in general agreement and 

conclusion of the 2006 Arbitration Panel and stated" ... the Panel is of the view 

I 
that in general, interconnection rates should be based on the forward looking 

estimates ofthe costs ofa typical, efficient operator." 

11.8 The methodology for setting termination "ccess service based on cost is set out

I by TATT in a number of its proceedings. In its Draft Standards and Gu idelines for 

Interconnection and the Development of Reference Inte rconnection Offers, TATT 

I 
I stated that the principle of cost-based interconnecti on charges, as reflective at 

Regulation 15 of the Interconnection Regulations, requires that concessionaires 

I 
set interconnection rates in accordance with the Author ity's costing 

methodologies, model or formulae. That costing methodology as set out in the 

Costing Methodology for the Telecommunications Sector, is that of Long Run 

I Average Incrementa l Cost (LA RIC). It is important to note that ill its Draft 

Revised Top Down Long Run Average Incre mental (LARIC) Specification Paper. 

I TATT, when addressing ex-ante regulatory requirements, specifically for the call 

termination markets, requi red that said concessionaires operating in said 

markets, produce LARIC service costs. TATT's position is based on 

concessionaires being deemed dominant in that market. It follow s therefore that 

I 
I a ll concessionaires providing call termination access service (international or 

domestic) are required to produce LARIC service costs for calls terminating on 

I 
their network. This is consistent w ith the 'forward /ookin9 estimates ofthe costs 

of0 typical, efficient operator" as set out by the Second Panel. 

I 

I ~ z Second Pane l. 2008. pp 32. 
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I 
11.9 In setting out its rationale for the adoption of such cost methodology, TATT I 

stated that the requirement for a cost·based pricing was clear in the Act, in 

Irespect of interconnection service and that the need to adopt a single cost 

methodology became even clearer during the First Interconnection Dispute. In Ithe view ofTATT and as contained in its Recommendations of an Interconnection 

and Access Policy, interconnection rates based on cost are essential to I 
competition as they are reflective of economic efficiency. TATT proposed to 

develop a standard industry cost model to address any difficulty il1 applying cost­ I 
efficiency pricing to interconnection resources. In TATT's view 'A standard cost 

model approved by the Authority for use by all concessionaires can help to achieve I 
this. Standard cost models go a long way in meeting the principles 0/ equity, 

transparency and non-discrimination. It also reduces avenues for dispute 

consequent upon disagreement on cost-derivation methodologies," 

I 
11.10 That standard industry LARIC model has not been finalized to date. However, 

TATT provided guidance to the industry on the manner by which costs for I 
termination services are to be determined, during the period of time it takes to 

develop the standard cost model­ •
"". dominant concessionaires may use their own cost models to determine cose-based I 
rates for telecommunications and broadcastin9 services. Concessionaires that 


currently do not have Q cost model may use benchmarks developed by the Authority 
 I 
to determine cost-based rates. This approach is preferred as it will quickly and 


effectively provide Q reasonable proxy foreost-based pricing. In order to achieve this 
 I 
objective in an efficient manner, the cost data for dominant concessionaires will be 

appropriately adjusted by the Authority. That is, the Authority will use the principle I 
of cost causality to determine the appropriate costs to be included in the 

concessionaire's cost model. Costs that do not follow this principle will not be I 
included in the concessionaire's cost modeJ." 

I 

I 
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I 11.11 The absence of a standard indu stry mod el has also engendered the use by TATT, 

of a Component Price Model, in its intervention, in 2010 under Section 29 (3) and

I 29[4) of the Act. In its Determination 2010/01, TATT stated that its Component 

Price Model was consistent w ith ITU-T Recommendation 0 .140, which 

inCidentally was set out in TATT's Pricing Framework as an approach to 

I determining international inbound termination rates. TATf further stated that 

I 
its Component Price Model was also consistent with that adopted by the Federal 

Communications Commission (FCC) 1997 Benchmark Order. TATT went all to 

argue that-

I 
"The Authority refers to the statement in the Order that any demanded rate 

increases should be justiJled to ensure recovery of long -run incremental costs 

(LRIC). The Auth ority is therefore ofthe view tha t the "cost-oriented" position ofthe 

I FCC is consistent with a LRIC approach. In this context the Authority is satisfied that 

a floor price for inbound international termination derived from its TD-LRAIC

I model would be consistent with the FCC's pOSition. "43 

I 
I 

11.12 In essence, TATI is stating that it's Component Price Model equates that of its 

proposed LARIC model for the determination of rates for inbound international 

calls. That mod e l is pre mised on a specific costing methodology, w hich requires 

I inbound intern ational termination to domestic networks to be th e summation of-

o. the cost oftermination of the international traffic on the relevant domestic 

I newark (herein referred to as the domestic termination rate); and 

b. any relevant cost incurred in terminating the international traffic. 

I 

I n Determination 2010/01 Under Section 29(3) and 29( 4) of the Telecommunications Act - Terminaoon of 
International Incoming Teleco mmunications Tramc on Dom es tic Networks In Trinidad and Tobago. TAn 

I 2/15/1 dated 3 February 2010. pp. 19. 
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I 
IThe relevant costs incurred ;n terminating the international telecommunications 

traffic, referred to in ... (b) above, are the same as those associated with the 

Ioperation ofan efficient international network. Thus, this cost shall include: 

a. the effiCient port charges or its equivalent (if applicable) at the relevant I 
international Network Access Point (NAP); 

b. the efficient backhaul costfrom the relevant international NAP CO the I 
relevant international Cable Head; 

Ic. the efficient international connectivity cost from the international Cable 

Head to the Cable Head in Trinidad and Tobago; Id. the effiCient backhaul cost from the Cable Head in Trinidad and Tobago, 

to the poin t of interconnection on the relevant domestic network in I 
Trinidad and Tobago; 

e. the efficient domestic switching and aggregation cost; I 
f the relevant interconnect!acilities cost to access the domestic networks; 

and, I 
g. the relevant Administrative costs to operate an efficient international 

telecommunications network. 44 I 
11.13 It is important to res tate that included in the "the cost of termination of the I 

inte rnational traffic on the relevant domestic network (herein referred to as the 

Idomestic termina ti on rate)" is the same domestic te rmination access services 

provided by a domestic network interconnection provider, discussed earlier by Ithi s Panel. Further, the "relevant cost incurred in terminating the international 

traffic" is required to be those of an efficient operator. Therefore, it follows the I 
costs of components identified in the 2013 Pricing Rules are required to comply 

with the principle of efficiency as set out in TATT's Pricing Framework and that I 

I


4-1 Prjcing Rules and Principles for the Termimuion of Internalionallncoming Traffic on Dome-s ti<.: Networks in 
Trinidad and Tobago (as set out in Determination 2010/ 01 and amended pursuant to Notice 2013/01). TAn 
2/ 15/1 dated February 18. 201 3. pp. l. I 
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I 
I those Rules establishes a costing methodology in accordance with Regulation 15 

of the Interconnection Regulations. 

I 
I 11.14 Based on the above and under the symmetrical framework of the Act and 

Regulations, all concessionaires that provides international termination services 

I (fixed or mobile) are required to use the LARIC cost ing methodology as set out 

I 
by TATT. In the absence of a standard industry mode l, TATT has directed all 

concessionaires that provide domestic termination access service to li se their 

own cost model or benchmarks developed by TArT, where the concessionaire 

I does not have a cost model, to determine the cost· rate ror terminat ion access 

se rvices. TATT also requires that where co nceSSionaires use their own cost 

I model. TATT will use the principle of CDst cau sa li ty to determlne the appropriate 

cost to be included and will make appropriate adjustments to costs. 

I 
11.15 The Panel however feels compelled to resolve what may be perceived as an 

I in c.:o nsistency between its position and that of the Seco nd PrIDel which stated 

"that the legislative framework does not require that in terconnection rates be 

I 
I based solely on each operator's actual COSt."15 In reso lving this perceived 

inconsistency, this Panel reminds the parties that at the time of the First and 

I 
Second dispute, TATT had not finali zed it 's Cost ing Methodology for the 

Te lecommunications Sector nor had it developed the various proceedings 

I 
detailed at the Regulatory Framework above. These proceedings have 

subsequently provided to the Sector, TATTs expert guidance on the overarching 

Legislati ve and Regulatory Framework tha t governs the Te lecommunications 

I Sector in Trinidad and Tobago. 

I 11,16 The Panel, notwithstanding the aforementioned paragraph, agrees with TSTT 

that a ll concessionaires prOViding (1) domestic terminati on access services and

I 
I 45 Second P'lnel. 2008. pp 31. 
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I 
(2) providing international telecommunications over their respective I 
international telecommuni cations network must determine their own costs for 

each individual service ((1) or (2)) or the entire service (sum of(l) and (2)). Thi s 

will be conditioned by the type of Authorizati on issued by TATT to the I
concessionaire. Further, all concess ionaires utilizing their own cost model are 

required to submit to TATT, the cost of those services forTATT's assessment and I 
appropriate costs adjustments as applicable. This approach by TATT is 

consistent with the Second Panel assessment of the" statutory phrase "based on 

cost" which simply means that the rate-setting process undertaken by regulators 

should begin with reasonable estimates of the costs using the best available I 
evidence. " 

I 
11.17 	Th e Panel also agrees with TSTT that TATT, through its inte rim regime, accepted 

TSTT's cost model for assessing cost-based rates for interconnection services, 

inclusive of international termination services. 

I 
The Panel opines that TATT Is very explicit In its guidance as it stated that 

concessionaires without a cost model "may use benchmarks developed by the I 
Authority to determ ine cost-based rates" as it sees these rates as a reasonable I
proxy for cost-based pricing. TATI's approach is consistent with Regulati ons 

15(2) where the relevant data for the establishment of the costing 

methodologies, models or formulae are unavailabl e. The Panel notes that TATT 

has cons ulted and published its "Results of an rnterconnection Benchmarking 

Study for the Telecommunications Sector of Trinidad and Tobago 2019". In that 

document TATT stated that the objective of it's 8enchmarl<ing Study was to I 
estab lish "recommended interconnection costing benchmarks for the domestic 

mobile and fixed termination rates .... These cQstjn~ benchmarks. onceflnalized wW I 
serve as reference pojnts that mqy be utilized by concessiQnaires when settillg their 

interconnection rates when "th e relevant data/or the establishment oltbe costing I 
methodologies. models or formulae are unayailQble within a reasonable time" I 
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I 
I These benchmarks are rate maxima, meaning that operators are free to set 

interconnection rates that Gre lower. "46

I 
11.18 The Panel notes that TATT does not propose to set ex-ante rates for termination 

I on th e domestic fix ed and mobile networks as derived from its Benchmark Study. 

It appears that the Benchmark Study seeks to set cap rates for ca ll termination 

I against which concessionaires negotiate. The rates der ived during the interim 

regime, be it via concessionaires' own cost models (cost adjus ted by TATT where 

I appropriate) or TATT's benchmarks appears to form the basis upon which 

negoti ations are to be conducted. The Pane l has form ed this positi on based upon 

I 
I TATT's explicit statement in its aforementioned Ben chmark Study and its RIO 

Framework w hich s tates ­

I "Concessionaires must hence ensure that interconnection charges, both as proposed 

I 
in the RIO and as set out in any executed Interconnection Agreement, are based on 

cost and are complian t with th e Authority's Costing Methodology. However, despite 

recogniz ing its critical role in ensuring that interconnection charges do not ref/ect 

I market inefficiencies and distortion, the Au thority also acknowledges the principle 

that the final tariffs enshrined in the Agreement should, like most oth er 

I considerations within the Interconnection Agreement, be subject to the deliberations 

of the parties during negotiations. "47 

I 
11.19 The Ponel therefore accepts TSTT argum ent that, during the interim regime, thot 

I rates be negotiated and not set ex ante. The Pane l must resta te however, that 

rates are to be negotiated against the backdrop of rates determined in 

I accordance with the interim regime set out in the previous paragraphs. 

I 

I "6 Results oran Inlerconnecrion Bcn<:hmarking Study for Ihe Telecommunica tions Sector of Trinidad and 

Tob<'lgo2019. pp. l. 

I 
170raft Standards and Guidelines for [ntercollnection and th e Development of Reference Interconnection 
Offers. pp.21. 
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I 
To set rates ex ante requires, in this Panel's opinion, a regulatory interventi on by I 
TATT (which has not occurred to date). The Panel notes that TATT has 

acknowledge thi s in its RIO Framework­

"... it may be necessary depending on prevailing market conditions, the Authority I 
may need to intervene with price controls in interconnection markets. Such 


intervention would be based on Section 29(2) a[the Act, which allow [or the 


Authority to implement price regulation regimes where a concessionaire has a 


dominant position in the relevant market The proposed mechanism for such 
 I 
intervention would be a combination ofprice caps and floors, which together form 


a regulated range/or termination rates, in accordance with Section 29 (6) a/the 
 I 
Act" 	

I
11.20 The Panel notes however, TATT 's consultation document on "Dominance in 

Termination Markets."48 In that document TATT sets out it's legislative and I 
regulatory (ramework for assessing dominance in ca ll termination markets and 

reaffirms its posi tio n that concessionaires authorized to provide domestic fixed I 
and mobile termination access services are domi nant in these service. The Panel 

no tes 	however, that the proposed fram ework does not specifically address how I 
remedies for dominance in call termination markets are to be determined. While 

the Panel accepts that TATI has s tated in its RIO Framework that TATT would I 
intervene under Section 29 (2) of the Act and set a combination of price caps and Ifloors, in accordnnce with Section 29(6), TATT has not established its costing 

methodol ogies for price caps, or finalized its standard LARIC model for I 
terminati on rates. 

I 
11.21 	It is unclear to this Panel, going forward, whether TATT in tends to se t a single 


rate for those rates as a remedy for dominance in termination markets when (1) 
 I 

I


46 Dominanc~ in Termin;nion Markets. 
https: jjt;Jtt.org.ttjDe sktopModulcsjBring2 mind jDMXjAPl jEntriesjDownloJd?Command==Core_Down load& 
Entryld=109 1 &Portalld =O&Tabld=2 22 I 
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I 
I it finali zes its LARIC cost model or (2) through its Benchmarking study. It is also 

unclear to this Panel whether the rates set out in the Benchmarking study equate

I 	 with a costing methodology for setting the price cap rates as sta ted by TATT in 

its RIO for intervention under Section 29(6) of the Act. The Pa nel however finds 

I 
I it strange that an intervention under Sections 29(2) or ZS in the instance of 

dominance does not lead to a specific regulatory remedy or a specific price point. 

I 
To intervene where all concessionaires are deemed dominant in ca ll termination 

servjces and to allow parties to negotiate may not provide the regulatory 

certainty reqllired in the sai d market. The Panel came to this position from (1) 

I the 2010 intervention under 29(3) and (4) of the Act and (2) th e decision of the 

Firs t Panel of 2006. The 2010 intervention and Determination 2010/01 and the 

I subsequent Pricing Rules a nd Guidelines, set out a t Rules 7 and 8 requirement 

that no concessionaires "sha ll ofTer, negotiate on the basis of. or charge a rate 

I which is less than the sum of the cost components..." defined at Rule 2. Thi s 

suggests a minimum floor rate but left the rate for internationa l termination 

I 
I access services to be commercially agreed between the parties. The Panel noted 

the decis ion of the First Panel of 2006, w hich determined that the "cost based" 

I 
mobile termination access services rates fell within a range of TT$0.42 to 

TT$0.53. This Panel further noted that regu latory certainty was not achieved 

until the decision of the Seco nd Panel which se t call terminati on access rates at 

I TT$0.40 and TT$0.07 for mobile and fixed services respectively. This Panel find s 

that 'fit were so straightforward for the parties to negotiate commercial terms and 

I conditions for these se/vices, it is unlikely that we would be where we are today. The 

sl..lbmissions are replete wi th evidence ofthe diffiCUlty the parties have experienced 

I il7 negotiating. 

I 
I 
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I 
12. RECIPROCAL AND NON-DISCRIMINATION I 
TSTT argued in its submissions that the dispute before this Panel is about reciprocal 

rates for the International Fixed Termination and International Mobile Termination 

services. TSTT further argues that the parties are proposing to exchange traffic between I 
their networks at reciprocal rates and that such exchange of traffic conforms to the 

principle of non-discrimination contained in the legislation and regulations. TSTT I 
argues further that nOD-discrimination is the bedrock of the regulatory framework in 

Trinidad and Tobago and that reciprocal rates and non-discriminatory provides the 

appropriate conditions for competition. 

I 
12.1. It is not in dispute that the principle of non-discrimination is enshrined in the Act 


and that terms and conditions, inclusive of prices for interconnection services 
 I 
must be provided by a concessionaire on a non-discriminatory basis. Section 

2S(2)(d) mandates concessionaires to offer the elements of interconnection in a 

manner that is at least equal in both quality and rates to that provided by the 

concessionaire to a subsidiary, affiliate or any other party to which the I 
concessionaire provides interconnection. Section 2S(2)(g) mandates 

Iconcessionaires to otTer the terms and conditions of an agreement concluded 

pursuant to negotiations to any other concessionaire on a non-discriminatory 

basis. The mandatory provision of non-discrimination is also required under the 

Interconnection Regulations. Regulation 5(1) of the Interconnection Regulations I 
reinforces the principle of non-discrimination as set out at Section 25(2)(d) and 

(g)of the Act, while Regulation 5 (2) requires concessionaires to prove to the I 
satisfaction ofTATT why it they are unable to comply with the principle of non­

discrimination. In its Determination 2010/01 and its Pricing Rules, 2013, TATT I 
mandated that its costing methodology adhered with the principle of non­

discrimination. I 
I12.2. In this Panel's view non-discrimination is the default proviso of the Legislative 

and Regulatory Framework and exceptions to that proviso necessitate I
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I justification to the satisfaction of TATT. The Panel therefore agrees with TSTT 

that no n-discrimination is the bedrocl{ of the regulatory framework in Trinidad

I and Tobago. 

I 12.3. The Panel next turned its atten t ion to the applica tion of reciprocal rates and 

whethe r it was obligatory within the existing regulatory framework in Trinidad 

and Tobago. The Pane l repeats its earli er discourse on cost-based ra tes anel the 

I requirement that each concessionaire, deemed to be dominant in call 

I 
terminat ion markets, must de termine its cost of providing termi na ting access 

service to its network. Within that fram ework those rates for terminating access 

servi ces must be offered by the concessionaire on a non-di scriminatory basis to 

I all o the r concessionaires. These rates need not be reciproca l unless the 

termination rate derived from ea ch concessionaire's cost mode l is the sa me. 

I However, once the termination access service rate determined by the 

concessionaire's cost model is offered to other concessio naires, there is 

I compliance with the principl e of non-discrimination. The Panel notes tbat the 

2006 panel ca me to a si milar conclusion when it s tated, "It is perfectly arguable 

I 
I that non -reciprocal charges are not discrimina tory so long as an operator is 

charging its own termination at the same charge to af! other operators." 

I 
12.4. The Pane l noted however, tha t in the 2012 and 2017 Intercon nection Agreement 

all concessionaires agreed to the domestic Termination Access Serv ices Rate for 

I 
Fixed and th e domesti c Termination Access Services Rate for mobil e. The Panel 

notes that these negotiated rates for both Fixed and Mobile Termination Access 

Servi ces are reciprocal. In the mind of this Panel, all co ncessionaires have 

I implicitly s ta ted that the ir respective costs fo r domestic te rmination a re simila r, 

if not the same. This Panel's pOSition is cons istent with the 2006 Panel which set 

I out its delibe ra tion on reciproca l rates-

I 
I "...in a competitive market among operators ojJerin9 the same service under similar 

conditions, prices can be expected to converge towards a common level bearing 
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I 
relation to the costs ofincreasinn efficient operator . . " the panel finds that it would I 
not be unreasonable, indeed it may be eminently reasonable, for administrative Ipurposes in a regulatory context to mandate a single, reciprocal charge for a given 


service for all operators which are providing the same service under similar 


conditions if that charge was reasonably believed to be based on costs of a typical, 


efficient operator. The panel finds that it would also not be unreasonable for an 
 I 
interconnection agreement between operators acting under similar conditions to 


require each operator to charge tile same rate so long as it was indeed a charge 
 I 
based on the costs ofan efficient operator." ... the panel also considers that there are 


various benefits, not insignificant, that may be anticipated from reciprocal charging. 


It puts the operators in Q position of parity regarding the revenues they can earn 


from the traffic their subscribers generate on their network as recipients of calls. 
 I 
Reciprocal charging can simplify the process of regulation, since modelling the Iinterconnection costs ofevery individual concessionaire in Trinidad and Tobago can 


be expected to consum e extensive regulatory resources in the years to come. 


ReCiprocal charging also reduces the number of charges being negotiated between 


operators. " 
 I 
12.5. The 2006 Panel finds that it would a lso not be un reasonable for an I 

interconnection agreement between operators acting under sim ilar condition s 

to require each ope rator to charge the same rate so long as it was indeed a charge I 
based on the cost of an efficient operator." ... "the 2006 Panel also considers that 


there are various benefits, not insignificant, that may be anticipated from 


reciprocal charging. It puts the operators in a position of par ity regarding the 


Irevenues they can earn from the traffi c their subscribers generate on their 

ne twork as recipients of ca ll s. Reciprocal charging can simpli fy the process of I
regulation, since modelling the interconnection cost of every individual 


concessionaire in Trinidad and Tobago can be expected to consume extensive 


regu latory resources in the years to come. ReCiprocal charging also reduces the 


I 
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I number of charges being nego tiated between operators." "The 2006 Panel finds 

that there are good reasons to ado pt reciprocal charging but thi s is not to say that 

I it may be automatically mandated in all s ituations." The 2006 Panel went on to 

state that it found" ... the Act and the Concessions, properly construed, would

I permit and even promote reciprocal charging in interconnection agreements 

I except in the following three circumstances: 

I First. an operator should not be permitted to mandate reciprocal charging if 

the charges ore not based on the costs ofan efficient operator in a steady state 

I o[ the market in the first place. I[ they are too high, they may perpetllate 

inefficiency; iftoo low, they may have anti-competitive effects ... 

I 
I Second, even If the charges contemplated by an interconnection agreement 

are based on efficient costs, it would not be appropriate for an 

I 
interconnection agreement to require them to be applied reciprocally if the 

opera tors is not providing the same service under Similar conditions such that 

even in a state ofstatic efficiency it cannot reasonably be expected to match 

I the e[ficient costs o[ the first .... 

I Thirdly, an interconnection agreement should not mandate reciprocal 

I 
charging i[ it would [rustrate the object a[ the Act as they relate to the 

development affair com petition and encourage investment .. ,"-19 

12.6. The Arbitration Panel of 2008, w hich used the terms "symmetrica l" and 

I "reciprocal" synonymously, concurred "with the First Pane l that there are 

I s ignificant benefits from reciproca l termination rate and the refore agrees with 

the First Panel that reciprocal rates should be the default arrangement unless a 

I party opposing symmetry ... is ab le to satisfy the three excepti ons outlined by the 

First Panel.",50 

I 
I 

49 2006 Arbitration Panel Deci sion, pp 25. 26. 27, 28. 29,30, 

su 2008 Arbitration Pnnel. pp. 33. 
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I 
This Panel is similarly like-minded and accepts, for the purposes of this dispute 

that rates (cost based) for termination access services should be reciprocal and I 
more so as no evidence was provided by any party to this dispute to be Iconsidered as an exception detailed by the First Panel. This does not mean that 

non·reciprocal rates may not arise in the future under TATT's standard industry I 
cost model. TATT appears to acknowledge thi s possibility when it stated in its 

RIO Framework­

"... the Authority does not intend to provide any guidance on the principle of 

Isymmetry or asymmetry in rates between interconnecting parties, as this should be 

subject to commercial negotiations." I 
Specific to Determination 2010/01 and the Pricing Rules and Principles, 2013, 

the Panel noted that TATT's assessment of the "relevant cost incurred in I 
terminating the international traffic ", in both its initial Assessment of November 

I17''',2009'' and its Determination 2010/01," derived rates that were (l) 

applied symmetrically, (2) adhered with the principle of non-discrimination 

and (3) were reciprocal between concessionaires. I 
12.7. This Panel also noted deliberations of justice j. jones, 200753 who stated -. I 

"The application before me is for judicial review ofa decision made by an expert body 

in which it determined that, in circumstances where parties are mandated to I 
negotiate on agreement in an industry regulated by statute, neither the statue, the 

concessions LInder which the parties operated, the regulations or the published I 

I 


SI Draft Assessmentofthe Minimum Rates for Incomi ng Internation al Termination by Application of the 
Applicable Ru les and Principles Es tablished by the Authority Pursuant to Section 29(3) orthe 
Telecommunications Act. Determination under Section 29(3) of the Telecommunications Act, pp. 12. I 
November 17, 2009. 
S2 Determi nation 2010/01 Under Section 29(3) and 29(4) of the Tel eco mmuni ca tions Act - Term ina tion of 
lnternational Incoming Telecommunications Traffic on Domestic Networks In Trinidad and Tobago. TATT I2/lS/ 1 dated 3 February 2010. 

Sl Digice! v. Rory Macmillan & Others, Supreme Court of Trinidad & Tobago, justice j. jones, CV2006-03320. 

August 9~1, 2007. pp. 24-2 5. 
 I 
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I guidelines for such agreements prevent one party fro m insisting in the negotiations 

for the agreement th at the rotes chorged be reciproca l. The effect of the decision is 

I 
I to allow a party to mandatory negotiation to maintain a position of reciprocity in 

interconnection charges in that negotiation." 

12.8. This Pane l is therefo re of the view that no thing prevents any party to the 

I negotiations far international termination access services to maintain a position 

of reCiprocal rates for said services. However, in the interest of regulatory 

I certainty, this Panel is of the view that the default position should be that of 

reciprocal rates (cost based) for the exchange traffic between the parties should 

I apply for International Fixed Termination and International Mobile Termination 

I services, unless a party opposing reCiprocal rates is able to sa tisfy the three 

exceptions ou tlined by the First Panel. 

I 
13. ISSUES REFERRED TO THIS ARBITRATION PANEL 

I 13.1. Whether the rates proposed by TSTT for International Incomi ng Ca ll 

Te rmina tion to PSTN Services a nd PLMN Services are reasonable a nd are in 

I accordance with the Legislative and Regulatory Fra mework for governa nce of 

the Domestic Termination access services? 

I 
It is important before conSi dering this issue to restates some of the decision and 

I 
I findin gs of this Panel tha t are relevant to this issue. The Pane l has determined 

that ca ll te rmination access services to Fixed and Mobile networks are 

I 
interconn ection services and are subject to th e provisions at Section 2S of the 

Act. The Pane l has a lready set out a bove that ca ll termination access services, 

adheres to the conce pt of an essential service a nd all provid ers of fixed a nd 

mobile domestic ca ll termination access services are domi nant in that market 

and are to be regulated by TATT in accordance with t.he regulatory fram ework 

I est.ablished for these services. The cost methodology for the de termination of 

these services costs, is that of LARIC as set out in the Authority's Costing 

I 
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Framework. TATT has proposed to establish a standard industry LARIC model. 

which is to be adopted by all concessionaires upon its completion.; However until Ithe finalization of that model. TATT has proposed an interim regime which 

applies symmetrically to all providers of domestic termination access services. I 
13.2. The 	rates for domestic termination access services ("herein referred to as the 


'Domestic Termination Rate"') during this interim regime, as determined by each 
 I 
concessionaire in accordance with its own cost model are to be offered to all 

concessionaire on a non-discriminatory basis. Rates need not necessarily be I 
reciprocal unless the termination rate derived from each concessionaire's cost 

model is the same. This Panel notes that only T5TT assessed its termination 

aCcess service cost to its fixed and mobile networks. No evidence was provided I 
to this Panel to ascertain whether TSTT's cost model conforms with TATT's 

LARIC costing methodology. This Panel noted however, that the First Arbitration I 
Panel, stated that the evidence provided before it, "described a fully allocated 

cost (FAC) model based on historical cost accounting convention which allocates 

all ofTSTT's costs and revenues to products and services using the principles of 

activity-based costing."S4 Further, evidence was provided to suggest that this 

FAC model was not used by T5TT to derived its cost of termination access 

Iservices to domestic fixed and mobile networks. No evidence was provided to 

this Panel to suggest that TSTT's costs outputs from its cost model for domestic I
termination access services were submitted to TATT for its assessment and 

appropriate adjustments, where necessary, to ensure that they adhere to TATT's I 
LARIC costing methodology, 

I 
13.3. This panel 	notes however, that all concessionaires have agreed to the rate for 


domestic termination access services for both fixed and mobile service under the 
 I 
2012 	and 2017 interconnection agreements. This Panel further notes that these 

S1 First Panel. 2006. pp. 32. I 
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I 
I agreed rates are symmetrical, non-discriminatory and reciprocal, between and 

amongst all concessionaires operating in the domestic call termination access

I service market.. In the mind of this Panel, all concessionaires have implicitly 

stated that their respective costs for domestic termination are similar, if not the

I same. 

I 
I 

13.4. This Panel assessed the Rates proposed and agreed be tween the parties to this 

dispute for domestic (fixed and mobile) Termination Access Service against 

those derived by TATT in its Benchmark study. This assess ment becomes 

I important in light of TATT's proviso that "Concessionaires that currently do not 

have a cost model may use benchmarks developed by the Authority to determine 

I cost-hased rates. Based on the information a t Table 1 below, it is evident to this 

Panel that TATT needs to assess TSTT's costs of termination service, more 

I specifically that of Fi xed, to assess TSTT's adherence to the requirements set out 

by TATT during the period of the interim regime. 

I 
I Table 1. Comparison Betwee n TSTT's & TATT's Domestic Termination Access Services 

Charges (TT$), 

I 
I 
I 
I 
I 
I 

Rate 2008 
Arbitration 
(April 2006­
March 
20111 

April 
2012­
March 
2013 

April 
2013 ­
March 
2014 

April 
2014­
March 
2017 

April 
2018­
March 
2019 

April 
2019­
March 
2020 

April 
2020 ­
March 
2021 

TSTT's Mobile 
Termination 
Access Service 
Charge 
(Domestic) 

0.40 0,31 0,29 0,27 0.25 0,23 0,2 0 

TATT's 
Benchmark 
Mobil e 
Termination 
Access Service 

040 0,27 0.2 26 0.177 0,129 
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I
Charge 

(Domestic) 
TSTI's Fixed 
Termination 
Access Service 
Charge 
[Domestic) 

0.07 0.06 0.05 0.05 0.07 0.08 0.09 

TATT's 
Benchmark 
Fi xed 
Termination 
Access Service 
Charge 

. (DomesticJ 

0.07 0.05 0.05 0.042 0.035 

I 

Sources: TSTT s 
, 

Witness Statem en t. Tardiff. T. 25'" February 2019. pp. 5. TATT's I 
Benchmarking Study, 2019. pp. 2l. 

I13.5. The Panel now turns its attention to the cost incurred by co ncessionaires to 

convey internationa l inbound traffic on its network The Panel's separating of 

Iinternat ional and domestic networks is informed by TATT's Authorizat ion 

Framework which authorizes some concessi onaires to operate an international I
telecommunications network (onlyJ. Further, in TATI's RIO Framework, the 

Authority stated that an interconnection service provider is a concessionaire for I 
the operation ofmore than one ... network types "S5 and t"at "each network is seen 

as distinct fo r the case of interconnection. " In the context of a symmetrical 

regulatory framework, the req uirements of non-disc rimination mandates that 

the terms and cond itions between an internationa l service prOvider's domestic 

and internat ional network are the same as those be tween its domestic network 

and that of ano ther international service provider's internationa l network or a I 
provider of an international network concession (only) . 

I 
13.6. This Panel accepts, and for the reasons presented above, that the Authority's 


Component Pricing Model approximates the costs of LARIC and should be used 


I 
55 This network type s being ((1) Fixed Tel ecom munications Network; (2) Mobile Telecommunications 
Networks; and (3) In te rnational Telecommunication Network. I
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I 
I 	 to assess the conveyance cost for international inbound traffic, in the absence of 

a standard industry LARIC model. The cost components for that model are set out

I 	 at Part (2): (a) - (g), of the Authority's 2013, Pri ci ng Rules and Principles. These 

Rules and Principles apply equally to all concessionai res operating an 

I 
I internati ona l te lecom munications network and each concess ionaire is required 

to determine its own conveyance cost for internati ona l inbound t raffic. The Panel 

I 
accepts that each co ncessionaire may likely derive a different cost for conveyance 

cost for international inbound traffic, given the variance in confjguration used by 

inte rnational network concessionaires,56 Notwithstanding, the variances to the 

I International Ne twork configuration, the Pane l noted that the cost for 

conveyance of an inte rna tional inbound call over a concess iona ire's internationa l 

I network should be the sa me for a call tha t te rminates on a domestic fi xed or 

mobile Network. The Panel therefore does not accept separate different 

I conveyance costs for international inbound traffic to domest ic fixed or mobile 

networks and more so where concessionaires uses the sa me international 

I 
I network for inbound calls to domestic fixed and mobile networks. The Panel 

noted that in th e Authority 's Draft AssessmentS7 and Firs t Assessment of 3 

I 
February, 2010,5sTATT had derived a singular cost for the cos t of conveyance of 

inbound international traffic. 

I 13.7. The Panel no ted tha t T STT's proposed cost of conveya nce of inbound 

In ternat ional traffic is s ignificantly different for te rmination on a fi xed and 

I mobile network. The Panel also notes that the cost of conveya nce of inbound 

I 5(. Gleaned rrom TATT's Draft Assessm ent of the Minimum Rates for Incoming Illlernatiuna l Te rmination by 
Application of the Appli nlh l (~ Ru les and Princi pies Established by the Auth ority Pursua nt to Section 2 9( 3) at 

I the Telecommuni cations Acr. Determina tion under Section 29(3) of th e Te lecomm unica lions Act, pp. 12. 
November 17. 2009. pp.9. 
'7 Draft Assessm ent of the Minimum Rates for Incoming Inte rnational Terminiltion by App li cation of the 
Applicable Rules a nd Pri ndpl es ESl'ilbli s hccl by th e Authority Pursuilnt to Section 29( 3) of the 

I Telecommuni cations Act De lermina tion un der Section 29(3) of the Telecommunications Act, pp. 12. 
November 17, Z009. 
511 Assessment of the Minimum Rates for Te r mina tion of Incoming Inte rnationa l Traffic. Made Unde r 

I Determination 2010/01 dated 3'" Februa ry 2010. 
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I 
IInternational tramc on a domestic fi xed and mobile network is similarly 

significantly different in TATT's Benchmarking Study" The Panel is therefore 

Ihard pressed to accept, TSTT's costs for conveyance of international inbound 

traffic and TATT's Benchmark costs for conveyance of international inbound I
traffic. 

The Panel again noted that only TSTT provided its conveyance cost for 

international inbound traffi c. The Panel could not ascertain howeve r, whether I 
TATT, assessed T5TT's or any other concessionaires' cost for conveyance of 

inte rnational inbound traffic as required at Part (5) of the Pricing Rules and 

Principles ­

I 
"£ach concessionaire shall produce to the Authority such information as the 

Authority may reasonably require to assess the costs of those routs which the I 
Authority selects as appropriate for assessment, applicable to the period from 1 

january ta 31 December in each year. Such information sha ff be produced within 30 

days af the end of the periad to which this informatian relates, ar af the receipt af 

details ofthe informa tion required from the Authority, whichever is first "6f) 

B.S. The Panel however noted that CCTL argued that the methodology for 


determining the cost of conveyance of an inte rnational ca ll as detailed in TAlT's 


Pr[c[ng Rules and Principles is not new and was part of the 2007 Interconnection 
 I 
Agreement in the form of an international carriage charge (IC C): 

I 

I 

I 


$~ Results of an Interconnectio n Benchmarking Study for the Telecomm unications Sector ofTrin irlad and 
Tobago 201 9. Table 4. pp. 31. I
I>() Pricing Rules and Principles fo r the Termination of International Incoming Traffic on Domestic Networks in 
Trinidad and Tobago (as se t out in Determination 201 0/ 01 Jnd ame nded pu rsuant to Notice 2013/ 01). TAll 
2/15/ 1 daled February IB, 2013. pp. 2. I 

Page 64 of 103 

I 



I 
I "in ternatianal canveyance assumptian/charge given as TTS0.20 per seconds "".Shall 

be valuntary and any and all terms shall be expressly mutually agreed between the 

I parties. ""(,1 

I CCTL further stated that "While there was no specific reference to the ICC, item 

(b) effectively equates to the ICC. 2 The panel accepts CCTL's argument that the 

I international conveyance assumption/ch arge as outlin ed in the 2007 agreement 

conceptually equates to that of the cost of conveyance of international traffic as 

I detailed by TATT at part (2)(b) of its Determination 2010/01. 

I 13.9. The pan el therefore considers it prudent to adopt the terminology of, 

I 
"International Carriage Charge (ICC)" in this decision to refer to an efficient 

opera tor conveyance cost for international inbound traffic. However, it mu st be 

noted that while the charge for international conveyance, in the 2007 

I interconnection agreement, may have been optional and was to be negotiated 

and agreed between the parti es, the 2010/01 Dete rmination made the ICC 

I ob ligatory, determined on costs a nd applicable on a going forward basis as per 

the Pricing Rules rind Principles! 20 13. Th e cost upon which that rate is based

I was contained in TATT's First Assessment dated February 3rd 2010 and TATT's 

Second Assessment dated March 28th, 2011.

I 
I 13.10 The Panel now focuses on TSTT's proposed rates for international termination 

I 
access service ("International Terminatjon Rate") and the reasonableness of 

those rates. The costs of Internatio nal Term ination access service is the sum of 

domestic termination access services ("herein referred to as the 'Domestic 

I Termination Rate'" and the cost of conveyance on an international network 

(ICC). That total cost must adhere with the principle of noo-di scrim ination and 

I must be applied symmetrically to all concess iona ires provid ing inbound 

international calls. The Panel noted CCTL's argument that the costs of the ICC

I 
I 

f.,l CCTL Submission of Opa l NeOlI, dated February 25, 20 19. pp.s. 

62 cell Submission ufOpal Neal. dated February 25, 20 19. pp. 6. 
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I 
identified at part (2) ofTATT's Determination 2013/01 are not payable to TSTT, I 
"since 	TSTT is not the party that brings in international calls. These calls are 

Iconveyed to TSTT's network via the point of interconnection, the same point of 

interconnection chat is established for routing domestic calls." In considering 

CCTL's argument the Panel accepts CCTL's argument that international inbound 

calls utilized the sa me point of interconnection that is used for domestic ca lls. I 
That is not in dispute as that to which CCTL's refers equates to the domestic 

termination access se rvices pervious discussed. The Panel notes however, that I 
in light of Determination 2010/01 and the Pricing Rules and GUidelines, 2013, 

the domestic access Termination access service cos t is a part of the I 
Internationa l termination access service cost. The Panel disagrees with CCTL's 

position as TATT's Determination of2010/01 clearly stipulates that these costs I 
(the sum of the DTR and ICC) are to be applied symmetrically to all 

Iconcessionaires and are to be paid by an international concessionaire for 

international ca ll termination service, irrespective of the network on wh ieh the 

call terminates. 

I 
13.11 	The reasonableness of the international termination access service costs, pivots 

on the reasonableness of the costs that underlie TSTT's proposed ICC and the I 
application of the obligation of a price floor as stipulated in the Pricing Rules 

and Principles, 2013. In assessing the reasonableness ofTSTT's proposed rates I 
for international termination access services, the Panel, considers it necessary 

to understand the process used to conclude the 2012 Interconnection I 
Agreement given the argument by TSTT that it adopted the same process in the 

negotiation for the 2017 Interconnection Agreement and that this said process I 
led to an agreement on the rate fo r domestic fixed and mobile termination 

access service, by al l the parties to this dispute. 

I 
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I 
I 13.12 The eviden tial information before this Pane l on the negotiation process is as 

fo llows:

I 
I • On November 20 lh 2009, the Authority published its Draft Determi nation under 

Section 29(3) of the Telecommunications Act.6 ] On the same da te the Authority 

I published, for comments, its DraftAssessment of the Minimum Rates for Incoming 

I 
International Termination by Appli cation of the Applicable Rules and Principles 

Established by the Authority Pursuant to Section 29(3) of the Telecommunications 

Act. Determination under Section 29 (3) of the Telecommunications Act. In its 

I Draft Assessment TATT assessed the ICC as: 

I 
".... determined from the application of its model that the maximum per 

minute rate fo r in ternational call termination, both to fixed and mobile, 

I 
 should be no more than US$O.OlZ3."" 


An d the rate for Internat ional Termina tion access services (mobile and Fixed) as ­

I 
I 

"... the price charged for the termination of international incoming 

telecommunications traffic on a domestic network in Trinidad and Tobago 

should be no less than US$O.0758 per minute for termination on a dom estic 

I mobile telecommunications network and US$O.0234 per minute for 

terminatiol1 on a domestic fixed telecommunications network. "65 

I 
I 13.13 The domestic Termination access service rates were those determ ined by the 

Seco nd Panel and were US$O.0635 (TT$O.40) for mobile and US$O.Ol11 

(TT$O.07) for fixe d. 

I 
I 
 53 Dra ft Determination un der SectIOn 29(3) of the Telecommunications A CL TATT 2/15/1. November 20'~ 


2009. 

(. 1 Dra t! Assessme nt of the Minimum Rates for In cuming International Termination by Application of the 

Applicable Rules and Principles Established by the Au thority Pu rsua nt to Secrion 29(3) of the


I Telecomm unic3lions Act Dete rmi n<ltion under Section 29(3 ) of the Telecommunications Act, pp. 12. 


I 

November 17, 2009, pp. 12. 

65 Determination 2010/01 Under Section 29(3) and 29{4) of the Telecom mun ications Act 2001 - Term ination 

of Internationa l Incoming Telecommunications Traffic (In Domestic Nen...orks in Trinidad and Tobago, pp 4. 
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I 
• On February 3rd 2010 the Authority published its Determination 2010/01 and I 

Assessment of the Minimum Rates for Termination of International Incom ing 

ITraffi c66. In its Assessment, TAIT, based on representation from the industry 

revised its ICC upwa rds to US$0.0142 (TT$0.0895). The prices to be cha rged by a I 
concessionaire for Inte rnational Termination access services were U$$O.0893 and 

US$0.0291 for mobile and Fixed respectively. The domestic Te rmination access I 
service rates were those determined by the Second Pane l and were US$0.063 5 

(lT$0.40) for mobile and US$O.OIII (lT$O.07) for fixed. I 
• On March 28'" 2011, TATT published its Report on "Investigation into Compliance I 

with Determination 2010/01"67 and its "Assessment of Minimum Termination 

Rates for Incomi ng International Traffic",68 In this Second Assessment, TATT I 
stated that it had not noted any changes in the wholesale international 

telecommunications market or any other element impacting upon the cost of I 
providing international telecommunications services. TATT held that the rates for I
Internationa l Te rmina t ion access services in the initial Assessment of February 

2010 (US$0.0893 and US$O.0291 for mobile and Fixed res pective ly) "shall I 
continue to hold until February 3m2012, or such time that evidence arises to deem 

such Q revision as necessary"69. I 
• On the 30'" March 2012, the copies of the Amendment to the Interconnection I 

Agreements between (I) TSlT and CCTL was lodged with TATT. The Amendments 

re lated to "Agreement for the Provisioning of the Incoming Inte rnat iona l Call I 
Termination to PSTN Services" and "Agreement for the Provis ioning of the 

IIncoming In te rnational Call Termination to PLMN and PSTN Services". A 

I 
66 Assessment of the Minimum Rates for Termination ofincoming Internati onal Traffic, Made Under 

Determination 2010/01 dated 3,d February 20 10. 

67 TATT 2/ 15/1. Dated 28~h March 2011. 
 I
bI1 TAn 2/15/1. Da ted 28~h March 2011. 

69 Assessment of Minimum Termination Rates for Incoming International Tramc. (Seco nd Assessmem). March 

281h 2011. pp. 1. 
 I

Page 68 of 103 

I 
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I Supplemental Interconnection Agreement signed between the parties on July 25"' 

2012, is available on the Authority's website. This Supplemental Agreement

I 	 appears to be the substan tive Interconnection Agreement, 2012. The rates are 

I 	 redacted in these documents. 

• On the 18'" February 2013, TATT issued [1) Notice 2013/01. "Amendment to 

I 
I Determination 2010/01", [2) Notice 2013/02 "Repea l of the Second Assessment 

Pursuant to Determination 2010/01 and (3) Pricing Ru les and Principles for the 

I 
Termination of international Incoming Traffic on Domestic Networks in Trinidad 

and Tobago (as set out in Determination 20 10/01 and amended pursuant to 

Notice 20 13/01). In its Notice 2013/02, TATT repealed the minimum terminati on 

I 	 rates set out in the initial Assessment and Seco nd w ith effect March lSI, 2013. 

Notice 2013/01 amended Determination 2010/01 an d included a new Rul e 8 

I which stated that where the Authority has not cond ucted an assessment, as per 

the Rules or where the last assessm ent has expired, "no concession aires shall offer, 

I negotiate on the basis of. or charge a rate whkh is less than the components" or 
the domestic termination access service and the cost of conveyance of

I 	 international inco ming traffic, "in relations to its own costs". Rule 5 states "Each 

concessionaire shall produce to the Authority such information as the Authority may 

I 
I reasonably require to assess the costs ofthose routes which the Authority selects as 

appropriate for assessment, applicable to the periodsfrom 1 }antlOry to 31 December 

in each year." 

I 
• The submissions of the parties to this dispute set out the rates agreed between the 

I parties in for the international term ination access service (Fixed and Mobile), and 

the Domestic Internati onal Termination access service in the 2012 Agreement 

These said submissions also detailed the proposed rates for the International 

Termination access service (Fixed and Mobile) and the agreed Domestic

I 	 International Termination access service in the 2019 Agreement (Table 2) 

I 
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I 
Table 2: Domestic and International Termination Rates a in Trinidad and Tobago (TT$) I 

Rate 2008 
Arbitration 
(April 
2006­
March 
20111 

April 
2012­
March 
2013 

April 
2013 ­
March 
2014 

April 
2014­
March 
2017 

April 
2018­
March 
2019 

April 
2019­
March 
2020 

April 
2020 ­
March 
2021 

Mobile 
Termination 
Charge 
(MTR) 
Domestic 

0.40 0.31 0.29 0.27 0.25 0.23 0.20 

Fixed 
Termination 
Charge 
(FTR) 
Domestic 

0.07 0.06 0.05 0.05 0.07 0.08 0.09 

Internatio nal 
Carriage 
Charge (ICC) 
Mobile 

NA 0.45 0.47 0.49 0.89 0.93 0.94 

ICC Fixed NA 0.12 0.12 0.12 1.07 1.06 1.05 
International 
MTR 

0.40 0.76 0.76 0.76 1.14 1.15 1.14 

International 
FTR 

0.07 0.18 0.17 0.17 1.14 1.14 1.14 

Source: 2008 Arbitration: Arbitration Decision pp 50 and 56; Middle block:2012 
TSTTj CCTL Interconnection Agreement, Schedule 6, pp 5-6; right hand block: CCTL's 
Notice 0 Dispute Letter, April 13, 2018, Exhibit A, Annex 1. 

I 
I 
I 
I 
I 
I 
I 

I 

I 


Source: Tardiff. T. SubmISsIOn dd, Feb ruary 25"', 2019. pp. 5. I 
• CCTL, in its submission of 25"' February 2019, expressly stated that in the 2007 

Interconnection Agreement "international conveyance assumption/charge given 

as TT$0.20 per seconds .....5hall be voluntary and any and all terms shall be I 
expressly mutually agreed between the parties.""". 

I 
• In its submission of August 141h 2019 T5TT stated 

"Settlement and international termination rates were part ofa package in 

the 2012 agreement, as well as domestic termination rates for all I
Page 70 of 103 

I 



I concessionaires sa ve for the agreement between CCTL and TSTT whereby 

the rates pertaining to in ternational incoming traffic were put in a separate 

I 
I "wholesale" agreement . ... Regardless, as these agreements were filed with 

the Authority, TATT was informe d tho tthe20l 2 rates, which were in errect 

I 
for a five year period, had international termination ra tes ofapproximately 

US$O.l l and USSO.025 for mobile ondjixed, which were well above the 

I 
corresponding domestic termination rates ofapproximately U5$0.04 and 

US$O.008 for mobile and jixed ... 

/n 2013, TAIT issued a determination on international rates under which i t 

I 
I relaxed regulation by no longer requiring that TA TT state a minimum price 

for international call termination. This change occurred after parties had 

negotiated the 2012 package of domestic, international termination rates 

I and corresponding minimum settlement rates. "70 

• In its submission of 14\h August 2019, CCT Lsta ted, as it relates to the In terna tional 

I 
I Termination access services in the "wholesale" Agreement - ...the rates in the 

Wholesale Agreement were commercially a9reed. These rates were in support Dian 

I 
industry initia tive to take steps to mitigate the rapid [all in interna tional settlement 

rates, by increasing the floor rate for international settlement." 

I • 111 its SubmisSion of 25'" February 2019, TSTT's expert witness Dr. Tardiff, at Part 

8. "SymmetriC Above -Cost In te rnationa l Terminat ion Rates Do Not Distort 

I Competiti on among Trini dad and Tobago's Carri ers", stated "the fundamenti:11 

component of the economic principle of co mpetitive parity is that the prices and 

I other term s C1ssociated with essential inputs be avail ab le on a non-discriminatory 

basis. Quite simply, symmetrica l rates satisfy this requirement and asymmetrica l

I rates do not. Kahn and Tayl or7l also observe that if th e non-discrimination 

I 70 TSTT's submiss ion dared 14't, August 2019. pp. 15. 
'1 1 Alfred E. Kahn & Willi am E. Tayl or, The Pricing of inputs Sold to Competitors: A Cumment,ll Yale Journal on 

I R.eg\l lati on. 225 (1994) . 
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I 
requirement is satisfied . the level of the prices of the essential inputs is irrelevant I 
to the ability of riva l to compete.72 

I 
• 	 In its Submission of 25 th Feb ruary 20 19 TSTT argued that if internat ional 

termination rates were relatively high, competition for wireless customers (and I 
between wireless and w ireline networks) wou ld result in lower end user domestic Iprices. This waterbed effect arises where firm s, in response to competition and 


receiving revenues from multiple sources reduce some prices in response to 
 I 
increases in reven ues from other sources. 

I 
13.14 	In assessing the evidential information above, the Panel noted the following as 

it relates to th e 20 12 Inte rconn ection Agreement: 

I. 	 The 2012 Interconnecti on Agreement was negotiated aga in st (a) a I 
minimum In ternational Termination access services Rates of TT$O.563 

(US$o.oa93) and TT$O.183 (USSO.0291) for mobile and fi xed respecti vely;" I 
(b) Domesti c Termination access services rates of US$O.0635 (TT$0.40) for 

Imobile and US$O.0111 (TTSO.07) respectively; and the cost of an efficient 

international network providing international co nveyance at TT$ O.0894 I
(US$0.0142). The Panel has come to thi s informed pOSition given that the 

Second Assessment of 28'" March 2011, he ld that it had not noted any I 
changes in the wholesal e international telecommunicati ons market or any 

other element impacting upon the cost of providing international I 
telecommunications services. TATT's statement is in structive as it had not 

noted any changes to tl:!-e any element th at impacted upon cost of I 
international termination access cost. The Panel concluded that the other 

cost elements referred to by TATT are th e domes tic termi nation access cost I 
n Tarc1iffT. Dr. Submission dd. 25,hFebruary 20 19. Para. 23, pp. 9. 
]J The nom inal exchange rate of US$ J .OO to Tl'$6.30 was used as per TAn 
2010/01. pp.9. 

I 
's s tateme nt in Determination 

I 
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I 

I and the cost of international conveyance. No information was provided to 

this Panel or available on the Authority's website to suggest that an 

I 
I Assessment was undertaken by TATT on or before February 3"', 2012. The 

Panel t herefore holds that as at the time of the conclusion of the 2012 

Interconnection Agreement the rates for domestic termination access 

I services of DTR, Mobile TT$0.40 (US$0.063S) and Fixed TT$0.07 

(US$O.Olll) and ICC TT$0.0894 (US$0.0142) remained in effect 

I II. The rates commercially agreed by all concessionaires in the 2012 

Inte rconnection Agreement were those of TT$0.76 (US$O. I I) and TT$O.18 

I (US$O.02S) for mobile and fi xed respect ively and aga inst domestic 

termination access services rates of TT$0.3 1 (US$O.04) and TT$O.06 

I (U S$0.008) for mobile and fixed respectively (Table 2). Given that the 

Authority held that the cost of conveyance of an efficien t international 

I network (ICC of TT$O.0894 (US$O.0142)) remained in effec t, the 

differences presented at Table 2, for the ICC do not renect the cost of rates 

I 
I assessed by TATT but are rather more reflective of profit margins. Further 

given that at the time of the conclusion of the 2012 Interconnection 

Agreement, the minimum rate for international termination access to a 

fixed network, as per TATT's Second Assessment of March 28" 2011, was 

US$O.0291; while that agreed between the parties was US$0.025 and 

suggest predatory pricing. The basis for the Panel's concl usions are ­

i. TATT's Determination 2010/ 01 included a reasonable rate of return 

I of 15% to the International termination access rates for both fi xed 

and mobile. 

ii. The differences between the International term ination access rates 

I 

for (fixed and mobile) in the 2012 Interconnection Agreement and

I the International termination access services rates (fixed and 

mobil e) in Determination 2012 were are as fo llows TT$0.197 

(TT$0.76 minus TT$O.56.3) and TT$ -0.003 (TT$0.018 minus 

I 
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I 
ITT$0.0183) for mobile and fi xed respecti vely. The issue of the 

predatory pricing for fixed international termin ation access will be 

discussed at Issue 2 below. 

iii. The efficiencies achieved in the domestic te rmination access I 
services rates which trended downward during the five-year period. 

These efficiency gains were initially TT$O. 09 (TT$0.40 minu s I 
TT$0.31) for mobile and TUO.Ol (TT$0.07 minus TUO.06). The 

efficiency gained over the five -year period for domestic termination I 
access services would increase incrementally goi ng forward. 

iv, The sum effect of efficiencies in the domestic access services (mobile I 
and fixed); hi ghe r international termination rates as per the 2012 

Interconn ection Agreement; and constan t efficiency in the cost of I 
internationa l conveyance is margins of TUO.206 (TT$O.l96 pills 

ITUO.09) and TT$0.007 (TT$O.Ol plus TT$ -0.00 3) for mobile and 

fixed respectively. The Pan el noted with interes t that the margin I
obtai ned for mobile approximated that of the internationcll 

conveyance assumption/ charge given as TT$0.20 per seconds in the I 
2007 	Interconnection Agreement. 

III. 	 No evidence was presented to this Panel by TSTT, other than its statement 

that ': .. as these agreements were flIed with the Authority, TArT was informed 

tha t the Z012 rates, which were in effect fo r a five year period, had I 
in ternational termination rates ofapproximately US$O. 11 and US$O.OZS for 

mobile and fixed, which were well above the corresponding dom estic I 
termination rates of approximately US$0.04 and US$O.OOB for mobile and 


fixed". The Panel noted TSTT's carefu lly worded s tatement which may be 
 I 
interpre ted as 'being informed through filing' , that is by filing the IInterconnection Agreement., the Authority was also informed of the 

changes to the element impacting upon the cost of provid ing international I 
telecommunications access services. No evidence was presented to 

I 
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I 
I demonstrate that TATT was explicitly informed of cha nges to the element 

impacting upon the cost of providing international telecommunications 

I 
I se rvices as stated by TATT in its Second Assessment. No information was 

available on the Authority's website to suggest that the 2012 

I 
Interconnecti on Agreement was assessed for compli ance with Directives 

issued by TATT a nd in effect at that time. The pane l was unable to ascertain 

I 
whether th e Authori ty requested in writing, as per Regulation 15(3) of the 

In terconnection Regulations, any data and/o r information to determine 

that the interconnect ion rates were in accordance w ith the regulation. The 

I Pane l noted however that the Authority's RIO Framework which serves the 

dua l function of (1) providing a tra nspare nt mechanism by w hich s ta ndard 

I conditions of service are made available to other parties, and (2) providing 

a tool th rough which the Authority can ensure compliance to the standards 

I and guidelines, d id not exist at that time. This framework was only finalized 

in August 2014. 

I 
I IV. All parties, utilizing the Authority's Dete rmination 2010/01 minimum 

intermlt ional te rmination rates for fixed and mobile as a reference point 

I 
were able to commercially negotiate a rate for the international 

te rmina tion access service for both fixed and mobile in the 2012. The Panel 

ma kes no pronouncement on CCTL's s ta tement that "These rates were in 

I support of an industry initiative to take steps to mitigate the rapid fa ll in 

international settlement ra tes, by increasing the floor rate for international 

I settlemen t. " In t he Panel's view that is a matter for t he Authority to consider. 

V. The minimum rate in the Second Assessment was repea led in 2013 (Notice 

I 2013/02), one year after the 2012 Interconnect ion Agreement was signed 

and filed with the Authority. 

I 
I 13.15 Th e Pan el now set out the following as it relates to the negotiations for the 2017 

Interconnecti on Agreemen t-

I 
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I. 	 In accordance with Rule 5 of the Pricing Rules and Guidelines, 2013 each Iconcessionaire is required to provide on an annual basis to the Authority 


relevant costing information for assessment "of those routes which the 
 I
Authority selects as appropriate for assessment. "In the context of the Pricing 

Ru les and Principles, 2013 those cost must be related to the cost of I 
co nveyance of international inbound traffic. No evidence was available to 

suggest that concessionaires provided this informa tion annually or that the I 
Authority assessed the cos t of international conveyance annually. 

[I. 	 In accordance with Rule 8 of the Pricing Rules and Guidelines, where the 

Authority has not conducted and published an assessment on the price of 

IInternational termination, or where the effective term of the most recen t 

assessment has expired, no concessionaire shall offer, negotiate on the 

basis of, or charge a rate which is less than the sum of the cost I 
components defined at Rule 2 in relation to its own network. The Panel I
noted that the Second Assessment of2011 was the last Assessment and was 

this 	was re pealed by Notice 2013/ 02 . This notwithstanding, there is an I 
implied requirement by the Authority that con cessionaires assess the cost 

component at Rules 2. To not assess those efficient costs exposes 

concessionaires to the possibility of settling at a rate bel ow its termination 

cost. No evidence was provided by TSTT to dem onstrate that it assessed the I 
cost components defined at Rule 2 in relation to its own network. 

III. 	 TSTT proposed the same International Termination access services rate of I 
TT$l.14 for fixed and mobile networks. This is aga inst a descending glide 

path for mobile, commencing at TT$0.25 (U5$0.037) and an inclining glide 

path for fixed commencing at TT$0.07 (U$0.0114). The ICCs computed by IT5TT are those ofTT$0.89 (U5$0.1 32) mobile and TT$1.0 7 (U5$0.15). The 

Pane l is hard pressed to accept that the rates for internationa l conveyance I 
as detailed at Table 2, for fixed and mobile are those of an effiCient operator 

I 
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I 
I 	 as required a t Rule 2. In the mind of this Panel. to accept those proposed 

rates, in the absence of cost based evidence, effectively means thilt TSlT 

I 
I has become highly inefficient in the conveyance of international traffic and 

to impose that inefficiencies on all concessionaires through an 

I 

[nterco nn ection Agreement, in this Panel's view goes against the central 

tenets of the Act. As stated in by the Second Pane l "Encouraging efficient 

telecommunications services in Trinidad and Tobago is one of the major 

objectives of the Act. (Very Strong.) For examp le, as the First Panel 

observed: ". 

I 	 "the common theme underlying both the emphasis in the Act and 

Concessions on encouraging competition and the requirement ofcost­

I 
I bosed interconnection charging is to be found in the economic 

principle ofefficiency." 

And TATT's proposed interconnection policy notes, "In order to encourage 

I 	 competition, it is essential that interconnect ion rates in the country be 

based on cos ts that are reflective of efficiency ",",74

I 
I 

VI. No concession~ ire provided evidence that it assessed the cost components 

defined at Rule 2 in re lation to its own network. This efficient network cost 

formed the basis aga inst which concessionaires were to negotiate the ra te 

I for Inte rnational termination access services during the interim regime, 

VII. The Authority had not capped the rate for international termination access 

I services, This appears to be inconsistent with its statement in its RIO 

Framework that its intervention in call termination markets would be a 

I 
I combination of price caps and floors, which together form a regulated range 

for termination rates, Concessionaires were to then negotiate against that 

I 
range of termination access services rates, Such a st rategy, as adopted by 

TATI in its Pricing Rules and Principles, 2013 and the First Panel, failed to 

I H Second Panel. 2008. pp 53·54. 
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I 
create the regulatory certainty much requi red ill cal l termination access I 
markets. rf it were so straightforward for th e parties to negotiate 

Icommercial terms and co nditions for these services, it is unlikely that we 

would be where we are today. Further, to not set a rate arising from I
dominance gives rise to the possibility of regulatory "ga ming", The Second 

Panel noted that "I!one ortlle parties in a competitive environment considers I 
that the uncertainly resulting from the lack an interim regime promotes its 

private in terest, it will have the incentive to draw out the resolution process 

as long as possible. This behavior is unlikely to seTYe the public interest" 75 

13.16 The Panel now turns its attention towards two concepts that are central to I 
TSTT's argu ment of above cost international termination rates (1) "Competitive 

Parity and (the "Waterbed" Effect.) I 

I
The Panel's review of Kahn and Taylor76 reveals that their construct of 

com petitive parity, is a reformulation of Ba umol and Sid ak (1994), 77 Efficient IComponent Pricing Rule (ECPR). wh ich stotes that the price of access be set 

equal to the direct incremental costs of providing the upstream access service 

plus the net contribution forgo ne (opportunity costs) in not providing the 

downs tream service. As sta ted by Kahn and Taylor (1994). the purpose and I 
effect of the principles of comparative parity is to ensure that competition 

between the provider of the essential facility (interconnection services) and I 
actual and potential ri vals is efficient. "That is to say, rules framed in accordance 

with those principles should produce a distribution of responsibili ty for I 
performing the contes ted ftlnction among several rivals on the basis of their 

respective costs and so minimize the total costs of supplying the contested I 
service. There are two requirements if this condition is to be met. Firs t. there I 

n Second Panel. 2008. pp.90 
'6 Alfred E. Kahn & William E. Tilylor, The Pricing a/inputs Sold ro Competitors: A Comment, 11 Yale Journa l on IRegulation. 225 (1994). 

n William E. 8a umol & J. Gregory Sidak, The Pricing of Inputs Sold to Competitors, 1 I Yale Journal of 

Regulation. 171. (1994). 
 I 
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I 
I 	 must be no discrim ination, overt or impli cit, between the divisi on or affiliate of 

the compa ny supply ing the essential input for w hich we w ill take as ,..

I 	 intercon nection .. , a nd th e riva ls requi ring access to it. .... Second, the ma rgin 

between the monopolist's who lesale charge, which its rivals must pay and its 

I 
I reta il price, against which those riva ls must compete, must reflect the former's 

economic costs of performing the function for which it and others are 

competing." Kahn and Taylor reduce these requirements to two specific rules, 

I 	 (1) the incumbent must be subject to the sa me interconnection charge as its 

rivals (2) the incumbent must recover that interconnection charge and the 

I incremental costs of its own operations. Kahn and Taylor (1994) furthe r argu es 

that the absolute levels of the interconnection charge (high or low) is irrelevant 

I for riva ls to compe te bu t what was more rel evant t o facilitates efficient 

competition is the margins between the interconnect ion char~e a nd the retail 

I prices. In the ir critique of the ECPR, Kahn a nd Taylor (1994) no ted that, by itse lf. 

the ECPM rule, which requires an interconnection providers to suppli ed

I 
I 

interconnection at its incremental (marginal) cost, inclu ding its in cremental 

(marginal) opportunity cost, if jmposed wjthout s upplementary safegua rds. 

I 
all ow the interconnection provider to include in its price monopo ly profits. In 

thei r response to Kahn and Taylor (1994), Baumo l and Sida l< (1995) 

emphasized the second economic effi cient requirement. in addition to the ECPR. 

I that being. the fina l produ ct price rollst be subj ected to market forces o r 

regulation so as to preclude monopoly profits. Baumol and Sidak (1995) stated 

I "We have explicitly emphas ized that the aile rule, w ithout the other, does not 

guarantee results that serve the publi c inte rest." While the Pane l noted that the 

I 
I arguments ad va nce by Ka hn a nd Taylor and Baumol and Sidak related to the 

margins between the cost of termination access services and the retail price for 

I 
those services, the arguments do not in any way negate the efficiency 

reqUirements se t out in the Act and TATT's LARIC Costing MethOdology. The 

Panel therefore finds 	that the concept of "ECPR" necessitates that the cost of 

I 
Page 79 of 103 



I 
Idomestic and international termination access services be that of an efficient 

operator. The Panel therefore agrees with Kahn and Taylor [1994), that if an 

Iinterconnection provider (TSTT in this instance) supplied interconnection at its 

incremental [marginal) cost, including its incrementa l [marginal) opportunity I 
cost, w ithout the imposition of supplementary safeguard s, the intercon nection 

provider [TSTT) can include in its pri ce mon opoly profits. The Pane l therefore 

find s that TSTT's proposal of TT$1.14 [US$O.17), in the absence of its 

assessment of its cost of international co nveyance appears to include monopoly I 
profits. 

I13.17 	The Panel there fore holds that the concept of "Competitive Parity", as argued by 

TSTT - [Symmetric Above-Cost Intern ational Termination Rates Do Not Distort I 
Competition among Trinidad and Tobago's Carriers) is not applicable within the 

legislative and regul atory framework for the Teleco mmunications Sector in I 
Trinidad and Tobago, which requires that the termination access service cost 

be based on cost. I 
13.18 The Panel now assesses TSTT's argument of the "waterbed effect" . The panel's I 

review of TSTT's Submissions, the evidence available from the 2012 

Interconnection Agreement and the information available on TATT's website, 

specifi cally its Annual Market Report, found no evid ence of the exis tence of the 

"waterbed" effect as adva nced by TSTT. This "effect", w ithin the context of this I 
dispute and as argued by TSTT, alleges that high er rates of international I
termination access services and higher corresponding settlement rates paid by 

foreign carri ers to terminate cn lls in Trinidad and Tobago can benefit domestic I 
ca rriers and their customers through lower domestiC rates. The panel's review 

of the li terature on th e "waterbed" effect", revea ls when a ca rrier considers its I 
overall pricing policy, it generally takes termination rates into consideration 

given the bottleneck in call termination. As such the higher the call termination I 
revenues, the lower the prices the carrier will charge its customers. It follows 

I 
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I 

I also, where regulations reduce termination rates and hence revenues, carriers 

will raise their prices to its their subscribers. In that context, where 

I 
I concessionaires operating in the Trinidad and Tobago market se t the rate for 

international termination access services, in accordance with the cost set out at 

I 
Rule 2 of the Pricing Rules and Pr inci ples, or TATT's LARIC cos t methodology, 

those con cessionaires cannot (1) influence the prices for calls originating 

I 
outside of Trinidad and Tobago (2) increase/decrease the retail price for 

domestica lly o ri gi na ted ca lls outbound international ca lls as international ca ll 

origination is a separate market and 7!1 13) use the revenues derived from the 

I inte rnationa l market to subsidize the domestic ma rket, without the prior 

app roval from the Authority. Thi s is clearly evident at Section 24(c) of the Act, 

I w hich requires concessionaires to: 

"refrain from usin9 revenues or resources,from a telecommunications network or 

I 	 service to cross-subsidize any other telecommunications network or service, 

without the prior written approval of the Authority" 

I 
13.19 The Pa nel is the reFore ha rd press to accept the impact of the "waterbed" e ffect 

I between the international ca ll termination market/network and the domestic 

market/n etwork. 

I 
Based upon the above, this Panel find s that the rates proposed by TSTT for 

I inte rnational Termination access services for both fixed and mobile networks 

are non-complia nt with the Authority's cos ting methodologies fo r LAR IC. This

I 
I 

is equally applicable to th e Authority's Component Price Mod el which adheres 

to TATT's LARIC costing methodology. While the Panel accepts that 

I 
concessiona ires can commercially negotiate the rate for international ca ll 

termination, that rate must be based upo n the cost determined for international 

termination access 	services as per Rule 2 of t he Authori ty's Pricing Rules and 

I 
I 

7~ Draft Revised Price Regu[(ltiollS Framework for Telecommu nication s Services in Trini dad and Tobago. 
2015. pp. 8. 
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I 
IGuidelines. The Pan el has therefore determined that TSTT has not complied 

with these Rules and Ands t hat the TT$1.14 proposed is not based on cost 

Imethodology as set out by TATT. 

(ssue: I 
13.20 Whether the determination of incoming termination rates and se ttlement ra tes Ish ould be influenced by macro-economic, po li cy and trade considerations so as 

to mitigate the 'dumping' of minutes into Trinidad and Tobago? I 
In considering the arguments that the termination access services rates should 

Ibe re flecti ve o f macroeco nomic policy and trade cons idera tions. the Pa ne l 

cons idered overarching regulatory framework governing the I
telecommunica tions sector in Trinidad and Tobago. The Pa nel review of the 

Authority'S proceeding demonstrate a clear prOClivity toward economi c I 
efficiency. The Authority's proposed standard industry cost mode! and the 

Component Price Mod el are both premised upon effic iency. For completeness, 

the Panel reminds th e pa rties that the Authority'S proposed standard industry 

cost model addresses any difficulty in applying cost-effi ciency pricing to I 
inte rconnection resources. Further, Rule 2 of the Pricing Rules and Principles 

requires the "relevant cost incurred in terminating the international traffic" to be I 
those o f an efficient operator. The First Panel also identified effici ency as central 

to the Act ""the common theme underlying both the emphasis in the Act and I 
Concessions on encouraging competition and the requirement of cost-based 

interconnection charging is to be found in the economic principle ofefficiency. "79 

The Second Panel similClrly stated that "£ncouraging efficient I 
telecommunications services in Trinidad and Tobago;s one ofthe major objectives 

a/the Act "" That Pa nel furth er stated- I 

19 First Panel. 2006.pp. 22. 
00 Seco nd Panel. 2008. pp 19. I 
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I "". this Panel considers that the key principle guiding its deliberations is that its 

decision should promote the efficient provision a/telecommunications services to 

I the people ofTrinidad and Tobago. 

I Conversely, the Panel does not consider that its role is to promote the private 

interests of the parties except where those privote interests promote the public's 

I interest in high quality, low cost, modern telecommunications services. 

I It is generally considered that the competitive supply a/telecommunications is in 

the puhlic interest because competition encourages the efficiency and innovation 

I that benefit the public. This is specifically set out as a key objective of the Act in 

section 3 ... 

I 
Further, the public interest is best served when competitive entities ore generally 

I allowed to operate freely in the market guided by market forces rather than 

government regulation. However, because of the nature of telecommunications 

I services, there are certain areas where market forces cannot be relied upon to 

ensure the effiCient provision oftelecommunications services. 

I 
Specifically, market forces cannot operate effectively where a party has a 

I monopoly or is in a position to exercise market power, or where a party controls 

a "bo ttleneck"facility (i.e., an essential component ofa competitive service which 

I provides access to customers and that cannot be practically replicated by the 

competitor). "81 

I 
I 

13.21 [n the dispute before this Panel all concessionai res are dominant in termin ation 

access services markets (domestic and internati onal). This Panel therefore 

finds it prudent that the Authority must establish interconnection termination 

I access services rates that promote the public's interest in the efficient provision 

of telecommuni cations services. This Panel therefore holds that the 

I 
I 
 AI Second Panel. 2008. pp 19. 
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I 
international termination access services rates must be renective only of the 

cost an efficient operator. The Panel further hol ds that consideration s for the 

IInternati onal termination access services rates to be reflective of macro­

economic conditions and trade considerations or of (ore ign currency ea rning I 
are not a requirement of the provisions of the Act as it relates to termination 

access services. In the absence of any policy objective by the Government of the I 
Republic of Trinidad and Tobago [GORTT), as in the instance of Jamaica and 

Haiti, where the international access services rates include a Universal Serv ice I 
charge, the Inte rnat ional termination access services rates shall be renective 

only of the cost of an efficient operator in that market. I 
13.22 The Panel now considers acts of anti-co mpetitive practices as a condition for I 

the setting international termination access services rates, The Panel considers 

this broader approach as being more relevant as it incorporates acts of 

"dumping" of minutes into Trinidad and Tobago. In so doing the Pane l noted I
CCTL's witness state ment [Mr. A. Lee) dated 25th February 2019, at para. 8 

which states that "... the wholesale agreement/or international termination rates I 
si9ned between the parties in 2012 included a clause stating that parties would 

offer international carriers rates ofno less than US$O.OSS and USSO.iSS for calls 

destin ed to fixed and mobile netvvorks respectively. This wason attempt by market 

participants to slow the decline in international settlement rates. " In its I 
submission of 14th August, 2019, at Para. 48, pp. 15, TSTT s tated in reference 

to the internation~J Settlement rates agreed unde r the 2012 Interconnection I 
Agreement that "the 2012 rates, which were in effect for a five-year period, had 

international termination rates of approximately USSO.i1 and USSO. 02S for 

mobile andfixed, .. and ... even higher settlementfloors ofUS$O. 155 and USSO.OSS Ifor mobile and fixed." 

I 

I 
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I 
I 13.23 The Panel finds CCTL's statement that "international termination rates signed 

between the parties in 2012 included a clause stating that parties would offer 

I international carriers rates of no less than US$O.OSS and US$O.lSS for calls 

destined to fixed and mobile networks respectively" disturbing, as it suggest that 

I 
I the industry collectively agreed to set the price for the inbound international 

settlement rates. 

I In considering this statement and the "even higher settlementj70ars afUS$O.155 

and US$O.OSS for mobile and fixed". the Panel references the Second Pane l' s 

I deliberations which sets out clearly that the" ." the competitive Stlpply of 

telecommunications is in the public interest because competition encourages the 

I efficiency and innovation that benefit the public. This is specifically set out as a 

key objective of the Act in section 3... N. That Panel also s tated that "the public 

I 
I interest is best served when competitive entities are generally allowed to operate 

[reely in the marketguided by market[orces rather than government regtdation", 

13.24 The Panel also noted TSTT's awareness of the principles of comparative parity 

I which seeks to ensure that competition between the inte rco nnection provide r 

and the interconnection concessionaire is efficient and that efficiency is 

I achieved through competition in the margins between the interconnection 

charge and the retail prices .. As previously stated, Baumol and Sidak (1995) 

I 
I emphasized that the seco nd economic e ffi cient reqUirement, in addition to the 

ECPR1 is that the final product price must be subjected to market forces or 

I 
regulat ion so as to preclude monopoly profits, In follows therefore that the 

economic literature underscores the reliant on market forces, where no 

reg ulatory intervention has occurred. Thi s is also clearly evident from the Act. 

I which clearly states at Section 29(1) ­

"Prices for telecommunications services, except those regulated by the Authority 

I in accordance with this section, shall be determined by providers in accordan ce 

with the principle o(supply and demand in the market" 

I 
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I 
13.25 These settlement rates set by the industry appears to be at variance with I 

Section 29(1) of the Ac t which states: The panel. holds that the Authority should 

consider investigat ing ex post, sta tement made that the 2012 ITR and I 
Settlement rate were set by an industry agreed initiative ~lnd assess whether 

there was compliance with th e provision of the Act. I 

13.26 The Panel now considers acts of "dumping" of international traffic into Trinidad 

and Tobago as a condition for the setting international termination access I 
se rvices rates. The Panel, in its deliberations, accepted TST1's argument tha t 

the rate ror international termination access services and the settlement rates I 
functions as a package. The Panel also accepts the arguments of the parties that 

(1) high Settlement Rates can exist without high internati onal termi nation I 
access services and (2) low Settlement Rates cannot exist with high rates for 

international termination access services. In the Panel's view, any Settlement I 
Rate that is below the rate for international termination access services clearly 

suggests the presence of predatory pricing and is at va riance with Section I 
29(2)(c) of the Act. The panel con siders TSTT statement "in th e cu rren t 

environment the dumping of incoming international minutes in Trinidad and 

Tobago has starved the indigenous telecommunications sector of foreign I 
currency ...", as being indicative of possible predatory pri cing behavior and 

warrants investigation by TATT. However, the price at which these rates settle I 
depends on competi tion in the market as required at S.29(1) of the Act. 

I 
13.27 The 	 Panel also considered TSTT statement in respect of the 2012 

Interconnection agreement- "... as these agreements were filed with the I 
Authority, TATT was informed that the 2012 rates, which were in effect for a five 

year period, had international termination rates of approximately US$O.11 and I 
US$O.025 for mobile and fixed'". It is obvious to this Panel that at the time of the I
conclusion of th e 2012 Interconnection Agreement, the Authori ty had not 

I
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I 
I issued its repealed of the minimum rates for fi xed inte rnational termination 

access services under its Second Assessment of March 28th 2011. That repea l 

I was issued by Notice 2013/02 on 18th February 2013. The Minimum rate for 

fixed international termination access services under the Authority's Second 

I 
I Assessment of US$0.0291 remained in e ffect. While the Pane l noted TSTT's 

efficiency gains in the domestic fixed termination access service, it was 

I 
incumbent upon T5TT to explicitly draw thi s to TATT's attention in order to 

avoid the possibility ofprectatory pricing. There is no evidence before this Panel 

or available on the Authority's website to s uggest that this was done othe r than 

I T5TT's suggestion of 'notification by filing '. This Panel therefore holds that the 

industry's decision to set the rate for domestic fixed terminati on access service 

I at US$0.02 5 in 2012; a rate below the regulated rate of US$0.02 91 as indi ciltive 

of predatory pricing a nd warrants an invest igation by the Authority.

I 
13.28 The Panel further holds that TSTT's a ll eged statement of the "dumping" of 

I 
I international minutes in Trinidad and Tobago should be investigated in 

accordance wi th Section 29(2) of the Act. The Pane l a lso holds that the 

I 
Settleme nt Rates for inbound internat iona l traffic must se ttle at a rate above 

the rate for international termination access. That Settl ement Rate must be 

derived from competiti on in the market as req uired at 5.29(1) of the Act. 

I 
I 13.29 Whether the incoming se ttlement rate can be determined by parties to thi s 

dispute without regard to t he internati onal in coming termination rates settled 

I and agreed by other authorized concessionaires? 

I In considering this issue, the Panel find s it necessary to res tate some of its 

conclusions arrived at during its deliberations thus: ­

I a. The Symmetri cal regulatory fram ework governing th e Telecommunica ti ons 

Sector in Trinidad and Tobago; 
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I 
b. 	 Th e principle of non-discrimination as a bedrock for the Act; I 
c. 	 Rate For Internationa l Termination Access Services must comply with the 

Iforward-lo oking estimates ofthe casts ofa typica l, eDicien t operator (LARIC cost 

methodology); I
d. 	 The Component Price Model complies with the Authority's LARIC cost 


methodology principles; 
 I 
e. 	 Rates for Termination Access Services must be symmetrically offered but need 


no t be reciprocal unless costs a re s imilar, if not the same; 
 I 
f. 	 Ra tes for Terminati on Access Services are to be comme rcially negotiClted but 


against the cost-based rates of each concessiona ire; and 
 I 
g. 	 Each concessionaire is required to assessed it cost of internati onal conveyance 


on its own network. 
 I 
13.30 As previously stated, the Panel is aware that information is available all the I 

Authority's website regarding an Interconnection Agreement between CCTL I
and Digicel s igned sometime in 201 3 a nd fil ed w ith the Authority. The re is no 

evid ence before this Panel as to the rates between Digicel and CeTL for 

domestic and international termination access services. 

I 
13.31 	There is a requlrement at Rule B of the Pricing Rules a nd Principles, 2013 for 

each concessio naire to assess its own cost of international conveyance on its I 
own network There is no evidence before this Panel to s uggest that Digicel did 

or did not con duct such an assessment of its own cost of international I 
conveyance. 

I 
13.32 This Panel accepts tha t the cost of domestic termination access servi ces on a 

fixed a nd mobile network have been assessed and the rates for these services I 
have 	been commerCially negotiated between a ll con cessionai re, inclusive of 

Ibetween TSTT and Digicel. Those rates a re presented at Table 1 above. There is 

no evidence before this Panel to sugges t tha t Digicel's costs of Internatio nal I 
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I 
I 	 access services are at or approximates the rates agreed between Digicel and 

TSTT or that its costs for international conveyance were effi cient or inefficient. 

I For the Panel to extend its arguments and conclusions made herein to Digice\ 

costs will be purely co nj ectural anct speculative to say the least

I 
I 13.33 The evidence before this Panel, is that T5TT initi ally proposed an increase to 

I 
the 2012 rate for mobile and fixed international termi nation access services. 

The proposal was for the rate for mobile international termination access to 

increase from US$0.117 to US$O.lS . while that for fixed in terna tional 

I termination access was to move from US$O.028 to US$O.Ol . When considered 

against existing ra tes international terminat ion access rates, the proposed rates 

I may be construed as an attempt to have the Settlement Rates agreed by the 

parties in the 2012 wholesale agreement become th e new rate for international 

I terminat ion. 

I Table 3: Rates for Domestic & International Terminati on and Settlement for the period 
2010-17 

I 

TATT 2010 
Determinat 

ion ITR 
US$ 

TATT 2010 

Determinat 
ion DTR 
US$ 

Concessiona 
ires 2012 

ITR US$ 

Concession a 
ires 2012 

DTR US$ 

Concessiona 
ires 

2012 
Settlement 
Rates· 

Propos 
ect ITR 

(US$) 

Mobi 

Ie 
0.0893 0.0635 0.110 0.040 0.155 0.15 

Fixe 

ct 

0.0291 0.0111 0.025 0.008 0.055 0.01 

*TATT did not se t a se ttlement rate 

13.34 The Panel is however mindful that a co ncess ion a ire's rates for its own 

international termination access services must be offered on a symmetrical 

basis to all co ncessionaires. Those rates need not necessarily be reciprocaL As 

I the First Pane l co ncluded, non- reciprocal termination rates do not defy the 

principle of non -d iscrimination if a concessionaire offers its own cost of 

I 
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I 
termination sy mmetrically to all other concessionaires. Further 

concessionaires may agree to reciprocal rates if their cos ts are simil ar, ifnot the 

same. It is therefore reasonable for Digicel and TSTT to agree to the same rate I 
for international call termination access services if their costs for sa id services 

are similar or the same. It is also perfectly reasonable for TSTT to offer the rate 

for international ca ll term ination access services agreed with Digice\ to all other I 
concessionaires. if its rates were based on the Authority's forward looking 

estimates of the casts ofa typical, efficient operator (LARIC cost methodology. It I 
is also perfect ly acceptable for TSTT to negotiate for reciprocal rates if those 

rates adhered with the Authority's costing methodology. As the rate for I 
domes ti c termination access services were already agreed between all parties, 

it was necessary that TSTT demonstrated that it's agreed rates with Digicel I 
included the cost for international conveyance of related to that of operating an 

e fficient international netwo rk. This Panel has fo und that TSTT has not 

demonstrated or shown by evidence that its cost of in te rnational conveyance I co mplied with Rule 2 of the Pricing Rules and Principles, 2013. The Panel 

the re fore find s it perfectly acceptable for concessionaires to not acce pt a ra te I 
for international termination access services that is non-compliant with the Act 

and the regulatory fram ework created thereto. I 
13.35 This Panel is duly cognizant that TSTT during its appli cat ion to join Digicel to I 

the dispute, s ta ted that Digicel does not have to be joined as a party to the 

proceedings for the agreement between TSTf and Digicel to be considered. The I 
Pa ne l has now given sllch considerations to this matter and expressly states 

that TSTT's cos t of international conveyance does not conform with the 

methodology set out by TATT, which is that of an efficient international Inetwork. 

I 

I 
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I 
I 13.36 All parties are however required to assess their own cost for international 

conveyance and to determine their own rate for international termination 

access. Therefore, it is perfectly reaso nable for the rates between T5TT and each 

I 
o[ the parties to this dispute to be different [rom those agreed between TSTT 

I 
and Digicel. It is also perfectly reasona ble for th e rates between TSTT and other 

parties to this dispute to be reciprocal jf those rates are based on the cost of an 

I 
efficient international network. The Panel therefore holds that the international 

termination access services rate can be determined by the parties to this 

dispute wi thout regards to that agreed between TSTT and DigiceJ, provided that 

I each party determ ines its own cost of international termination access services. 

The Panel further holds that the incom ing settlement rate are to be determined 

I by parties in acco rdance with the principles of supply and demand in the market 

as man dated at Section 29(1) of th e Act. 

I 
13.3 7 The Panel notes CCT L's sta tement as to the poss ibility o[ collusive behaviors by 

I TSTT and Digice l in setting the international termination access rates at 

US$0.17 for both fixed and mobile termination. No evid ential information was 

I 
I provided to subst~ntiate this statement. The Panel therefore takes no position 

as to the intent or the effect o[ the TSTT /Digicel agreed rates , othe r than that 

I 
which is stated under this part. However, the Pane l advises that such allegation 

s hould be referred to TATT for its consideration. 

I 13.38 The Panel feel s co mpelled to remind the pa rt ies to thi s dispute that TSTT's 

"Application" to join Oigice l as an interested party to this dispute was denied. 

I The Panel's pOSitio n was se t out in its Decision of 3rd March 201 9, which was 

given to each party to this dispute. 

I 
I 

The Panel noted T5T1's statement in its submiss ion of August 14th, 2019, that 

its proposed rates are not antiwcompetitive in intent or effect82. In; that said 

I ~l TSTI's Submission 14th August 2019. Para 46. pp. 18. 
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I 
submission TSTI argued that there is objective evidence that the international I 
Settlement Rates provided a margin over corresponding termination rates. ­

I 
"According to FCC data for settlement payment by US carriers, 2014 mobile 

settlement rates averaged US$0.14 (compared to an IMTR of USJO.ll) and fixed I 
settlement rate averaged USJO.06 (compared with an IFTR afUSO.025). There is no 

reason to believe that a margin cannot be sustained over an ITR of US$0.17, since I 
this provides tiP to a US$O.02 margilJ assuming concessionaires move the 

Isettlement rate to the FCC cap of US$0.19." .... "TATT's Annual Market Report 

indicate that settlement rates respond to the level of international termination I
charges. In 2011 (prior to the ICC inclusion in international termination charges), 

TArT's data produce average incoming settlement revenue per minute ofUS$O.064. I 
the average revenue increase to US$0.103 in 2013 (the first full calendar year in 

which the 2012 agreement were in effect) and to US$0.183 by 2017. The following I 
table lists overage revenue for 2011 through 2017. Note that the 2014 average of 

US$0.107 is ciase to the 2014 average for us carriers (US$0.103) ... " 

Year 2011 2012 2013 2014 2015 2016 2017 
In coming 
Settlement 
Revenue/Minute 
(US$) 

$0.064 $0.097 $0.103 $0.107 $0.110 $0.158 $0.183 

Sources: 
Exchange rate (Tardiffs February Witness Statement, pro 20): 6.75 
2017 Annual Market Report, p~90-91; 2012 Annual Market Report, pp 89 and 92. 

I 

I 


13.39 The Panel takes no position on the intent or effect ofTSTT's proposed rates. The I 
Panel does not dispute the FCC's "data for settlement payment by US carriers, 

2014 mobile settlement rates averaged US$O.14 (compared to an IMTR of I 
US$0.11) and Axed settlement rate averaged US$O.06 (compared with an IFTR 

afUSO.02S)." This the Panel accepts as the natura l consequence of the industry's 

initiative to set the international termination rates as stated by CeTL's witness I
Mr. A. Lee,: - " ... the parties in 2012 inclllded a clause stating that parties would 

I
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I 
I offer internatio nal carriers rates of no less than US$O.05 5 and US$O.lSS for ca lls 

destined (Q fixed and mobile networks respectively. This was an attempt by

I market parti cipants to slow the decline in inte rnational sett lement rates,"S3· For 

I 	 US Carriers to settle at a rate less than the international termination rates of 

I 
US$O.ll and US$0.025 for mobile and nxed respectively is evidence of 

predatory pricing. What is however concerning to thi s Panel is that of the 

agreement by the industry to offer internationa l carriers se ttlement rates of no 

I 	 less than US$O.OSS and US$O.lSS for calls destined to fixed and mobile 

networks respectively. This warrants an investigation by TATT und er Section 

I 29 of the Act. The Panel accepts that the se ttlement rates should provide a 

margin over the corresponding termination rates, however it does not agree 

I with TSTT that its "obj ective evidence" supports its position that the 

international Settlement Rates provided a margin over corresponding

I termination rates as the se ttlemen t rates appea red to be set by the industry in 

2012.

I 
I 13.40 The Pane l does not dispute the average international revenues per minute as 

presented by TSTT.ln the Panel assessment that average rate would include the 

I 	 total Settlement Revenues and Totalinboulld Traffic for both fixed and mobile 

networks from all in ternational destinations. The Panel's expectation is for the 

I average inte rnational revenues per minute, during the period or the 2012 

Interconnection Agreement to increase as total incoming revenues increased 

I 	 even where incoming traffic decreased.84 TATT's Annual Market Reports does 

not reflect in any way the nexus between settlement rates and international

I termination Charges as those rates were set by the parties in 2012 to be (lJ no 

less than USSO.OSS and US$O.lSS for Settlement Rotesfor calls destin ed to fixed

I and mobile networks respectively and (2) international termination rates of 

I 
I 

~~ CCTL's witness statement dated 2511 , February 2019, at p<ll'a. 8. 

01 TATT Annual Market Repurt, 2017. 
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I 
approximately US$O.1 1 ond US$O.025 [or mobile and fixed. The TATT's Annual I 
Market Report however, reports on incoming international traffic volume and 

incoming international traffic from all inbound traffic routes. I 
I 

13.41 	Whether the parties negotiated in good faith' 

At sub 	Part 3.1 of the Authority's " Procedures for the Resolution of Disputes in I 
the Telecommunicati ons and Broadcasting Sectors of Trinidad and Tobago 

(Revised)"8S, TATT stated in respect of any conflict or disagreement arising I 
between concessionaires in respect of interconnection the parties shall, CIt at! 

tiJues, negotiate in good faith to arrive at an amicable resolution of any slich 

conflict or disagreement. 

I
In its Submission CCTL relied on the 2014 case of Greenelose Ltd v National 

Westminster Bank Plc66 Andrews J. who stated that: "there is no general I 
doctrine ofgood faith in English contract law and such a term is unlikely to arise 

by way of necessary implication in a contract between two sophisticated 

commercial parties negotiating at arms' length ." 

I13.42 The 	Panel's review of Greenclose Ltd v National Westminster Bank Plc, 


noted that Andrew J continued in the said statement "". negotiating at arms' 
 I
length. Leggatt j's judgment in Yam Seng Pte Ltd v International Trade Corp 

Ltd [2013]1 All ER (Comm) 1321, on which Greenc\ose heavily relies, is not I 
to be regarded as laying down any genera l principle applica ble to all 

commercial contracts. As Leggatt J expressly recognized in that judgment (at 

[14 7]), the implication of an obligation of good faith is heavily depen dent on the 

context. Thus in some situations where a contracting party is given a discretion, I 
the court will more readily imply an obligation that the discretion should not be 

I 
os TATT 2/1/3/1 S. dd. March 29, 2010, 
1:16 [20 \4] EWHC 1156 (Ch) I
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I 
I 	 exercised in bad faith or in an arbitrary or capricious manner, but the context is 

vita l. A discretion given to the board of directors ofa company to award bonuses

I 	 to its employees may be more readily s usceptible to such implied restrictions 

I 	 Dn its ex ercise t han a discretion given to a commercial party to act in its own 

commercial interests."87 

I 13.43 The Panel also rev iewed the case law provided by CCTL's to support its positi on 

tha t the re being no duty to negotiate in good faith. In Walford and Ors v Miles 

I 
 and Anor88. Lord Ackner, in his judgment, stated : 


I ".... the concept ofa duty to carry on negotiations in good faith is inherently 

repugnant to the adversarial position of the parties when involved in 

I 	 negotiations. Each party to the negotiations is entitled to pursu.e his (or 

her) own interest, so long as he avoids making misrepresentations. To

I 	 advance tllat interest he must be entitled, ifhe thinks it appropriate, to 

I 6? Leggattj'sjudgme nt in Yam Se ng Pte Ltd v International Traci e CorpLtd [2 013 11 All ER {CoOlm) 1321 also 

I 

stated; 


"In refusing. howeve r, if indeed it does refu~e . to recognize any such general obligation of good fa ith, 

this jurisdiction wou ld appear 10 be sw immi ng against the tide. As notell by Bingham LJ in the 

Interfoto Picture Library case, a general principle of good faith (derived from Roman law ) is 
recogn ized by most civil law systems- including those of Germany, Fra nce and Italy. From that source 

I 	 references to good fai th have <llready eillered into English law via EU legislation. For example, the 
Unfa ir Terms in Consume.· Contracts Regul<l tions 1999. SI 1999/2083. which give effect to a 
European directive, conta in a requireme nt of goot.! faith .~ 

I ~It would be a mist<lke. moreover, to suppose that willingness to recogn ize a doctrine of good faith in 
the performance of contracts reflects a divide bet\-veen civil law and co mmon law sys tems or between 
continenta l paternali sm and Anglo·Saxon indi vidualism. Any such notion is gain said by the fact chat

I such ~ doctrine has long been recognized in the United States. The New Yo rk Court of Appeals said in 
1918: ·Evef)' t:Ontr"ct implies good fa ith Jlld fair dealing between the parties to it': see Wigand II 
BachmJn n· Bcchtel Brewing Co (191 8) 222 NY 272 at 277 . The Uniform Commercial Cod e, first 
promulgated in 19SL:lnd which has bee n adopted by ma ny states, provides in section 1-203 that 't el 
vel)' contractor duty within thi s Act" Imposes an oblig<ltion of good faith in its performance or 
enforcement'. Similarly, the Restatement {Second) ofCo nlracrs st<ltes in section 205 that Te] w ry 

I 	 contraCt imposes upon each party a dury of good faith <lnd Jai r dea ling in i ts perform ;l; oce "nd 
enforce ment' 

In the light of these points. I respectfully suggest thar the traditional English hostili ty towards a 


I doctrine of good faith in the performance ofcontracts. to the extent that it s till persis ts. is misplaced. 


"' [199 2J 2 A.C. 128 
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I 
threaten to withdrawfrom further negotiations or to withdraw in fact, I 
in the hope that the opposite party may seek to reopen the negotiations 

by offering him improved terms ..... How is a court to police such an I 
"agreement?" A duty to negotiate in good faith is as ltnworkabJe in practice Ias it is inherently inconsistent with the position ofQ negotiating party. It is 

here that the uncertainty lies. In my judgment, while negotiations are in I 
existence either party ;s entitled to withdraw from these ne90tiations, at any 

time and for any reason .... " I 
13.44 The Panel therefore accepts that all parties were entitled to pursue their own 

individual interest during negotiations. As such CCTL was entitled to withdraw I 
fro m negotiation at any paint in time ir it was of the view that such a strategy I would have resulted in TSTT revising its offer. Simila rly, TSTT was entitled to 

negotiate with one or a11 parties during negotiation. The Panel therefore accepts I 
that by choosing when to pa rticipate in negotiations can be considered a 

negotiating strategy. It is also perfectly reaso nable for a party to adopt a I 
strategy of regulatory "gaming". However, adopting any of these strategies in a 

symmetrical regulatory framewo rk where multi-party negotiating exist can 

make such a strategy ineffective. It is therefore incumbent on all 

concessionaires to negotiate competitively to bring closure to the agreed terms I 
and conditions of interconnection, inclusive of rates, in a tim ely manner. In fact, 

the Authority has prescribed a time limit within which negotia tions are to be I 
completed. That time period is set out at Regulation 13(l)(a) and (b), I 
In its Submission CCTL argued that I 

"There are instances where a party wou ld attempt to imply an obligati on of good 

faith into a contract or into negotiations before the contract. One such case is Yam I 
Seng Pte Ltd v International Trade Corporation Ltd.89• In Yam Seng, the Court 

I 
.., IZ0131 EWHC III (QB) I 
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I 
I confirmed that the duty of good faith was not implied by default and decided that 

the test of good faith is objective. It was held that good faith is dependent not on 

I 
I whether the other party perceived the particular conduct as improper, but on 

whether "in the particular context the conduct would have been regarded as 

commercially unacceptable by reasonable and honest people". 

I 13.45 [n this Panel's view the test of good faith, as it pertains to this dispute, turns on 

whether the negotiating parties acted in a manner consistent with the legal and 

I regulatory framework. The Panel has found no evidence that CCTL assessed its 

own cost for the conveyance of international inbound traffic. The Panel noted

I that CCTL's argument appears to suggest that its international conveyance costs 

are "zero" (cost of international termination access being the same as cost of 

I 
I domestic termination access).90 The Panel finds that this may only arise if CCTL 

brings in no inbound international traffic or if its international network 

topology is configured in a manner to support its pan Caribbean network. 

I 
13.46 The Panel has previously determined that TSTT' did not adhere with the 

I requirements of the legal and regulatory framework nor with the requirement 

during the interim period. The Panel finds that TSTT misrepresented its costs 

I for international termination access services. 

I 

I The Panel therefore holds that the doctrine of good faith is contextual and in the 

case of the domestic telecommunications sector condition on adherence with 

the legislative and regulatory framework. The Panel also holds that none of the 

parties negotiated in accordance with the requirements set out by the Authority 

I 

010 In all of CCTL's Submission. CCTL was very explicit in its understanding of Determination 2010/01 and the 

I Pricing Rules and Principles ("Directives"). For CCTL to argued that the cost of international conveyance was 
nut payable to a terminating provider would go against such understanding of these Directives and the 
experience of the 2012 Interconnection Agreement where CCTL would pay the US$0.11 and USO.025 for 

I mobile and fixed termination access services. 
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I 
as it relates to the cost of international termination access services. In that I 
regards, the Panel holds that none of the parties negotiated in good faith. 

I 
13.47 	Whether the Panel can determine the Rate for International Incoming 

Termination and th e Margin between the International Settlement Rate and I 
Termination Rate? 

I 
The Panel was not provided with any information as to the cost for international 

termination access by any of the parties to this dispute. The Panel was similarly I 
not provided with any cost as it relates to the cost of international conveyance 

for international traffic as per Rule 2 of the Authority's Pricing Rules and I 
Principles. The Panel has ruled that TSTT's cost did not comply with the 

regulatory guidelines or Rules and Principles as set out by the Authority. The I 
Panel did not consider the Benchmark rates derived by the Authority in its 

Benchmark Study of May 2019. The Panel's position is based upon the fact that 

the Authority's Benchmark Study only derived the rates for domestic Itermination access services for both fixed and mobile (these rates are already 

agreed between the parties) and the rates for international conveyance for fixed I
and mobile. TATT's Benchmark Study did not derive the rates for international 

termination services for fixed and mobile. Further, TATT did not derive the 

rates for international conveyance as set out at Rule 2 of its Pricing Rules and 

Principles, 2013 but rater implicit international conveyance rates that were I 
different for mobile and flxed networks. 

I13.48 	The Panel was provided with rates for international fixed and mobile 

termination access services by CCTL for those Caribbean jurisdictions in which I
it operates. In considering those rates the Panel, makes not pronouncement on 

whether (1) the rate for fixed international termination access service was the I 
same as that for fixed domestic termination access service, (2) the rate for 

mobile international termination access service was the same as that for mobile I 
domestic termination access service, and (3) the inclusion or exclusion of a rate 

I 
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I 
I for the conveyance of international inboun d traffi c. The Panel calculated a 

s imple average of these rates for international te rmination access for (1) all

I countries provided, and (2) a ll countries that com puted rates in accordan ce 

I 
with a LRIC model and cost benchmarks. The computed tlve rages are presented 

atTable 4 be low: 

I 
Tnb le 4: Benchmark of Caribbean Inte rnational Termin ation Rates for Fixed an d 

I Mobile'H 

Country IFTR IMTR 

I Anguilla 0.0111 0.055 6 

I 
Antigua & Barbuda 0.0 552 0.1427 
Barbados 0.0141 0.1375 
British V.I 003 0.1 
Cayman Is 0.0105 0.109 
Dominica 0.0108 0.047 5 

I Gre nada 0.0075 0.0462 
Jamaica 0.00073 0.008 
St Kitts & Nevis 0.0 048 0.05 19 

I St. Lucia 0.0064 0.041 2 
St Vincen t & The Grenadines 0.0098 0.0444 

I Turks & Caicas Js. 0.03 0.1375 

Average All Countries 0.015911 0.07 6791667 

I Average Countries 0.012339 0.0708 
(excluding Antigua and Barbuda)

I Source: CCTL's Submission at Append ix 1- "International Settlement Rates Compared 
with International Fixed and Mobile Term ination Rates in CWC Jurisdictions across the 

I Caribbean. 

While the Pane l has given considerati on to tbe rates proffered by CCTL for 

I 
I international termination access services across the va rious Jurisdictions that 

its parent company CWC operates, the Panel is duly cognizant of its remit in this 

dispute. In the view of this Panel the requireme nt to determine the cost for 

I 
9 1 The rates for Antigua and Bilrbuda were excluded as these rates were set under and MOA between the 
Government of Antigua and operators. 
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I 
international termination access services resides upo n each concessionaire or I 
the Benchmarks set out by the Authority during the interim regime. The Panel 

Ithe refore cannot ascribe unto itself a role that is not given unto it by the Act. As 

Just ice J. Jones stated on her de liberations of the Firs t Panel- I 
"This, in my view, is ofparticular relevance in this case not only with respect to 

the deliberations of the Panel but where, as we have seen, by section 25(2)(m) I 
Parliament delegated to the Authority the responsibility ofdetermin ing the Iappropriate cost basis for interconnection charges. "92 

13.49 The Pane l in cons idering thi s issue is also mindful of Justice (Gobin, J) decis ion I 
in TSTT v Firs t Panel, CV 2006-00899, where Jus tice Gobin, J hold : 

... that the jurisdiction of the Authority to resolve disputes is limited to the 

resolution of the disputes, that is, a final resolution or such final agreement as I 
may be arrived at the end of, or during the course afa dispu te resolution process Iwhich puts an end to the dispute. There is no power to make substantive interim 

orders. More specifically, there is no jurisdiction to fix rates as claimed by 

Digicel. "91 

The Panel is also duly cognizant of Just ice J. Jones, CV2006-03320, who stated I 
at page 10: 

I 
"It cannot be disputed tha t, in the context of the Act, the decision of the Panel is a 

decision ofthe Authority. "91 I 
13.50 The Pane l also noted Section 83 	of the Act and Justice J. Jones comments on 

same respectively: I 
I 

92 DigiceJ v. Rory Ma cmi llan & Othe rs, Supre me Court of Trinidad & Tobago, Ju s tice j. jones, CV2006 -033 20, 
August 9'b, 2007. pp. 26. Ion TSTI' v. Firs t Panel and OigiceJ, High Court of Ju stice, Gobin J. CV 2006-00899, May su. 2006. Para. 55. pp. 19. 
94 DigiceJ v. Rory Macmi llan & Others, Supreme Cuurt of Trinidad & Tobago, jus tice J.J ones, CV2 006-033 20, 
August 9th, 2007. pp. 10. I 
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I 
I 	 "83. A person oggrieved by 0 decision of the Minister or Authority may request 

that such decision be reconsidered based upon information not previously

I 	 considered, and the Minister or the Authority, as the case may be, shall consider 

I 

the new information submitted and decide accordingly." 


Justice J. Jones, CV2006-03320 August 9'", 2007 stated parties to a dispute 

I under Section 82( 1) of the Act are-

I 	 " n. not without a remedy in this regard, by Section 83 of the Act a person 

I 
"aggrieved by a decision of the .... Auchority may request that such decision be 

reconsidered based upon in/ormation not previously considered, and... the 

Authority, 	 shall consider the new information submitted and decide 

I 	 accordingly. "95 

I 

PART III 

I 14. DECISION 

I The Panel therefore holds that in the absence of any relevant and appropriate costing 

information, provided by any co ncessionaire for international termination access 

I 	 services or cost of international conveyance it is beyond its remit to set a cost for the 

services in dispute. The Panel however recognizes that there is a need for the 

I 	 Decision of this Panel to provide a measure of regulatory certainty to all 

Stakeholders, inclu sive of concessionaires. 

I 
In considering this need for regulatory certainty, the Panel is duly cognizant tbat the 

I in the five years Interconnection Agreement of 2012 all parties to this dispute 

collectively agreed to set the rates for international termination access services at 

I "USSO.l1 and USSO.025 for mobile and fixed ". 

I 

I 

Q" Digicel v. Rory Macmillan & Others, Supreme Court of Trinidad & Tobngo, justice j. jones, CV2006-03320, 
August 9", 2007. pp. 10. 
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I 
The Panel therefore hold that the rates for international termination access for fi xed 

and mobile, as at the period ofApril 2014 to March 2017, in the 2012 Inte rconnection 

Agreement remain in effect. For the avoidance of doubt those rates shall be "US$Q,11 I 
and U$$0,025 for mobile and fixed respectively (altematively TrSO,76 and ITT$0.17 for mobile qnd fixed respectivelv). , 

I 
15. 	RECOMMENDATIONS I 

The Panel further holds that these rates for fixed and mobile international 


termination access services shall remain in effect until-
 I 
1. 	 The Authority determines the cost of fixed and mobile international I 

termination access services in accordance with its standard industry LARI C 

cost model; I 
2. 	 The Authority determines the cost of fixed and mobile international 

termination access services by Benchmarks, as per the interim regime; 

3. 	 The Authority determines the cost to convey inte rnational traffic over an 

efficient international network; I 
4. 	 The Authority determines the cost for fixed and mobile international 

termination access services, that are the output from a concessionaire's cost I 
model, as per the requirement during the interim regime; I5. 	 Concessionaires assess th eir own costs for international conveyance on their 

own network as set out at Rules (2) and (7) of the Pricing Rules and Principles; I 
or 

6. 	 The Authority intervenes under Secti on 29 or any other Parts of the Act as it I 
pertains to dominance and prescribes appropriate remedies for termination 

access markets. I 
15.1 The Panel shall not ascribe unto itself a power not conferred unto it for determining 

Ithe margin between the International Settlement Rate and the rate for international 

I 
Page 102 of 103 

I 



I 
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Termination access. The Panel holds firm to its position tha t the Margin be tween the 

I lnternatiollid Settlement Rate and the rate for international Termination access must 

be del'ived in accordance with Section 29(1) of the Act. 

I 15.2 This P~net feels compel to advise all parties that in accordance with the Part8.3.4 of 

the "Procedures for the Resolution of Disputes in the Telecommunica tions a nd 

I Broadcasti ng Sectors of Trinidad and Tobago (Revised)" tha t the Decis ion of thi s 

I 
Panel shaH be binding on the parties and shall take effect within fourteen (14) days 

after the date orthe w ritte n Decision. provided tha t no appeal has been lodged by any 

party under SeC[ion 83 of the Act .. ". The Pa ne l furth e r advises a ll parties of the I statement of Justice J. Jones (CV2006-03320j, 

I "The decision of tile arbitra tion panel is binding on the parties 14 days after the 

deci sion unless an application for a review of the deci sion purs ua nt to sect ion 83 

I is made or of the matter is otherwise appealed. The Act howe ver provides for no 

o the r form of a ppeal. A party to the dispute may within 28 days from the date of 

I the deci sion to apply to the Authority for an interpreta tion orelle deci sion." 

15.3 Further, th e Panel states that the above Decision does not preclude the parries from

I engaging in (Iny nego tiated settlement for rates in accordance with the Act. 

I 
The Ana lys is a nd Decision contained in this document constitutes thi s Pane ls final re port

I and Decis ion. Furthe'-, the Pane l would like to thanl< all parties for their ass istance during 

this matter. 

I Respectfully submitted tJli s 20110 December, 2019 by 

I 
I 

Dr. Lester He Philip Cross 

Chairman Member Member 

I 
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